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This Land is My Land, This Land is Our Land: The Intersection
of Property Law and Development in China

Maximillion Brown 
New College of Florida, 2012

ABSTRACT

This thesis examines the intersection of Chinese property laws, governance 

institutions, and land administration in order to understand the underlying mechanisms of 

development in China. The interaction and growing divide between the legal frameworks 

and mechanisms for development and the existing implementation of development is a 

vital factor in Chinese economic growth. The key role that local institutions play in 

controlling local-level development through protecting, utilizing, and eroding land rights 

of the majority of China's 1.3 billion people, is of vital importance to maintaining 

economic growth and development. Economic decentralization has enabled greater 

autonomy at the local level to implement national-level policies according to the fiscal, 

political, and social reality faced by local governance institutions. Increases in autonomy 

from the national government, which allow local governments to manipulate laws to suit 

their particular needs, are also primary factors in the discrepancies between nationally 

promulgated property rights and the reality of land security for most Chinese people. A 

case study of Fujian Province was conducted to demonstrate the various development 

strategies at play in a real-world situation. The study finds that Chinese property rights 

are susceptible to inconsistent implementation across regions due to an incomplete set of 

land security rights and institutional protections of those rights. 
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Introduction 
The swiftness of urbanization and land development since the 1970s has 

transformed China from a poor agricultural economy to one of the world's largest 

manufacturing and industrialized nations in only a few decades. Chinese development 

has grown at an incredible speed, largely aided by the creation of a property rights regime 

through marketization reforms and a mechanism for allowing private investors land 

development rights. However, the legal framework created for controlling development 

has only been somewhat successful as land grabs, corruption, and illegal development 

projects continue to plague urban areas and have spread across all regions of China. Due 

to weaknesses in the rule of law and lack of will on the part of the central government to 

rein in illegal development, a gap now exists between the legally sanctioned mechanisms 

of development and the actual implementation of that development in real situations. 

This study examines the interaction and growing divide between the legal frameworks 

and mechanisms for development and the existing implementation of development. The 

role of local governance institutions in protecting, utilizing, and undermining property 

rights and land tenure by managing development is a vital factor in the current situation 

of Chinese development. Disparities between legally condoned mechanisms of 

development and actual development practices are the result of an incomplete set of land 

security rights, and institutional protections of those rights.  As the primary bureaucratic 

apparatus for controlling development, local governance institutions utilize nebulous 

property rights in order to further their interests of economic growth. Therefore, it is 
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useful to conceptualize Chinese property rights in terms of positive rights to land access 

and use, rather than negative rights as protections from state action as property rights are 

understood in the West. 

The weak fiscal state of China in the 1960s was due to decades of disastrous 

social and economic policies under the leadership of Mao Zedong. His successor Deng 

Xiaoping instituted drastic reforms of China's land use system while opening and 

marketizing the economy. The reform of China's economy remains one of the most 

radical efforts ever attempted under post-Mao leadership. China's stunning economic 

growth alone warrants a discussion of the circumstances that have led to of one of the 

most impressive development scenarios in the world.  Development, urbanization, 

industrialization, and land management have brought staggering improvements in 

standard of living for many Chinese, while simultaneously harming the environment and 

undermining the rights of the individual. Economic innovation, marketization, and 

incentives for efficiency in agriculture have now replaced the old communist system of 

peasant communes and the 'iron rice bowl' work units. Growing independence in small- 

scale decisions in the village is in large part due to the post-Mao era decentralization 

reforms of economic and administrative authority, which led to growing prosperity for 

farmers across China. 

The success of Chinese development in the course of less than forty years has 

been aided in no small part by the creation of individual property rights and the dual-

track system of land management. Only since 1978 has the household farm, the unit of 

measurement in rural agricultural development, been given access to property rights and 

a chance to determine its mode of livelihood on an individual basis. Even now, farmers 

still do not enjoy a complete set of inalienable property rights.
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The shift from collective danwei units to the 'household responsibility system' 

policy was implemented by a series of land management and property law reforms that 

gave individuals a few rights and limited autonomy to develop their area of community- 

allotted land.  These reforms had the effect of both increasing output and providing 

incentives for efficiency as a means for producing larger quantities of grain and 

manufactured goods. The increased efficiency and modernization of food production in 

rural areas meant that fewer laborers were required to meet the same grain quota and 

opened up the labor markets for factory and industrial jobs. The movement from 

agricultural production as the preeminent goal for Chinese laborers to industrial 

production motivated by export-led growth radically increased China's economic 

development (Kung 2003, 59). 

Economic reforms and institutionalization of property laws through the 

mechanism of land management reforms were targeted specifically at breaking down 

land communes in an effort to spur development and increase grain production through 

private use of land. Since then, in order to accommodate the fiscal interests of foreign 

investors without abandoning the socialist principle of public land ownership, the 

Chinese state has instituted a dual-track system for land development that distinguishes 

between free public land ownership by the state and government-permitted land-use 

rights for private commercial developers. The institutionalization of the dual-track 

system for land conveyance – that is the “plan track” and “the market track” – is seen as a 

means to counter the negative effects of collective property ownership while bolstering 

foreign investment and commercialization in China. The plan track closely resembles the 

socialist system of pre-reform China in which state policy guides the management of land 

that is freely allocated to state-run enterprises for development. The market track is a new 
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concept in the People's Republic implemented during the Deng Xiaoping economic 

liberalization reforms. In this model, private entities including foreign corporations can 

pay the government for land-use rights over certain real estate, first attaining permission 

to utilize the land from the state. Commercialization and privatization of certain 

industrial sectors as well as small-scale businesses in China have grown tremendously 

with the opening-up reforms. The dual-track system allowed for both government-funded 

infrastructure and other large-scale development projects to continue, as well as licensed 

private businesses to operate under the protection of the state by utilizing land-use rights. 

Yet, discrepancy between the state's intentions and actual implementation of land 

management laws has been a major consequence of the internal dynamic of power 

relations concerning land development and authority. The total amount of arable land has 

decreased since 1978 showing a net loss of 4.42 million hectares equaling about 4.4% of 

total cultivated land in mainland China (Lin and Ho 2005, 2). Much of this loss can be 

attributed to infrastructural changes from the construction of high-speed interstates and 

railways that connect agricultural land to markets in the cities. The loss of arable land is 

also reflective of increased efficiency in production, but most importantly it shows the 

rate of urban growth into rural communities, which are absorbed into growing urban 

centers. Urban sprawl is a major and growing problem in China, and the states attempts 

to curtail this unmitigated growth through the enforcement of property rights have only 

been marginally successful. 

The nature of the dual-track system, in which two unequal and easily manipulated 

systems of development interact, has contributed little overall to addressing the dilemmas 

for which it was created in the first place. The dual-track land conveyance system was 

originally intended as an adaptation or an institutional fix for a land management 
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problem, but has actually turned out to be one of the root causes of the problem of 

massive, errant land development, since the marked asymmetry of the system leaves 

much room for distortion, corruption, and illegal arbitrage. Attempts at providing a solid 

corpus of property laws for both rural and urban inhabitants aimed at the same dilemmas 

that spurred the creation of the dual-track system have likewise been met with resistance 

and incompetence.  China's staggering and sometimes uncontrolled land development has 

raised serious theoretical and practical questions concerning not only the dynamics of 

land use change in the most populous nation on earth but also the capacity of the socialist 

state to implement laws that manage land resources. A basic rule of law and a property 

law regime are typically prerequisites for large-scale development and urbanization, and 

yet China continues to befuddle scholars, investors, and foreign governments alike with 

its lack of strong property laws and dispute resolution systems. 

Chapter I of this study provides a historical account of the progression of land 

development policies from the socialist system of free land allocation to creation of land-

use rights and development of a dual-track system of state land ownership and private 

land-use rights. This chapter also provides an outline for the preeminent theories on the 

rule of law, property rights, and the state's role in land management, with particular 

emphasis on China.                                                                                                              

Chapter II examines the contemporary property and land management law regime 

in China. This examination of current property laws focuses on the 1982 Chinese 

Constitution and its subsequent amendments, the 1986 Land Management Law and its 

1998 revision, and the 2007 National People's Congress in which property laws were 

finally ratified. Next is a discussion of the variation in urban and rural land management 

systems and implementation of development in both contexts. I will distinguish between 
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the formal legal structures and party apparatus of land management in the 

implementation of urbanization and then analyze the role of state bureaucracy in granting 

land development rights. Relevant examples of environmental, humanitarian, resource 

problems, and, in many cases,  failure of the land management system also demonstrates 

the unintended consequences of development. 

Chapter III offers an empirical case study of a single province in China. The 

coastal province of Fujian has been selected because of its incredible urbanization in the 

last 30 years. From poor rural farmland to two major cities, Xiamen and Fuzhou, Fujian 

is a prime example of the variety of interacting property law regimes of rural, urban, and 

exurban land use systems. The underlying mechanisms of several real development 

projects given in this chapter will demonstrate the nature of weak property rights in 

China. 

Chapter IV compares the findings in chapter II with the empirical information on 

Fujian province in order to draw conclusions about the interaction of the legal framework 

of development and the actual implementation of real development projects. 
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Chapter I

Chinese Developmental History and 
Theoretical Models 

This chapter reviews the theoretical arguments pertaining to economic 

development and property laws first in the general literature and then in a China-specific 

context. Then, after an account of the historical progression of China's property law 

regime and land management systems, the chapter examines a series of themes in 

Chinese development that provide the framework for an analysis of current property 

rights and land management laws. 

Economic Development Theory

Over the last several decades many theoretical claims have emerged to explain the 

relationship between law and development. During the Cold War era, Western and 

socialist law and development initiatives paralleled each other in the contest for global 

domination. More recently and largely as the result of intergovernmental agencies, 

including the International Monetary Fund and World Bank structural adjustment 
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policies, authors have proposed several theories to understand the relationship between 

law and development in developing nations. This literature, however, has emerged out of 

mainly western examples, validated through observations of trial and error. Few theories 

concerning law and development were derived from close observation of East Asian 

countries and even fewer apply to socialist nations. Despite their origins in different 

contexts, though, several legal theories of development are relevant to the particular path 

of development in China and help elucidate the role of law, the state, and property rights 

in China's recent development.

Legal Institutions and Development

Much of the law and development theory as supported by the Bretton Woods 

nations and intergovernmental organizations is inappropriate to apply to China because of 

China's unique mode of development. The policies supported by the Washington 

Consensus call for legal rules and institutions that have clearly defined functions; here 

the main role of law and development efforts is to help countries adopt reforms that can 

be expected to produce economic growth. The promotion of the rule of law and emphasis 

on legal institutions has been shown to correlate with economic development. 

Institutionalization of property rights and adherence to the rule of law should produce 

positive pareto-improving economic growth and development. If the institutions that 

codify policies, enforce rights, and resolve property disputes are functioning as they were 

intended, then they can encourage further development by promoting the agenda of 

economic growth and resolve problems created by development throughout many sectors 

of society (Ghani 2007, 33). The particular arrangement of legal institutions promoted 
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varies considerably from theory to theory, as the most beneficial mix of institutional 

authority is still debatable.                                                                             

Modernization theory largely subscribes to the view that developing countries' 

prospects depend, for the most part, on convergence toward the policies and institutions 

of developed Western societies, including assigning a prominent role to both liberal 

political values and liberal economic institutions, in particular a prominent role for 

private markets. In response to modernization theorists, dependency theory rejects the 

notion that different countries should be expected to experience similar forms of 

development and argues that imposition of institutional arrangements of developed 

nations is inappropriate to developing countries. Consequently, legal scholars influenced 

by dependency theory tend to be skeptical of the merits of relying on legal institutions 

transplanted from developed countries to promote development in less developed 

countries, and indeed are skeptical that reform of law, in the absence of radical political 

reform, is likely to have any significant impact on a country's development prospects 

(Davis and Trebilcock 1999, 12-19). Despite this debate, property rights have been 

overwhelmingly supported in development literature and some scholars have argued that 

a coherent and secure property rights regime is vital for economic development (North 

1990). 

Role of the State in Land Management

 Many theoretical claims examine the function of the state bureaucracy in 

managing development. In mainstream western land management theory, emphasis is 

placed on the rational decision-making behaviors of individual entities in land 
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development processes. Rational decision-making means individuals seek to maximize 

gains in response to the market situation. The state is seen as an actor that produces rules 

for legal and economic conduct, in return for political and material support. The 

guidelines for land management are intended to allow conditions conducive to economic 

growth to develop (Hao 2010, 22). This theory is quite useful when studying China 

because its model of development has followed a very similar pattern of state-encouraged 

rural development. 

One of the most enduring theories of development, modernization theory, which 

gained prominence in the 1950s, emphasizes the role of the state in promoting economic 

growth and wealth distribution, coupled with increasing individual rights and social 

mobility. It seeks to illuminate the correlation between economic development on the one 

hand and the resulting social and political consequences of that growth for regime change 

or political reform to reflect modern Western nations on the other hand. In this way 

modernization theory claims that economic growth and development should lead to a 

liberalization of political rights and eventual democratization. While the politically 

liberalizing effects of economic development have yet to fully emerge in China, a wide 

range of social and political reforms have both initiated and followed economic 

development. Creation of individual rights to property use and the development of the 

dual-track system that allows for private use of state-owned land is a step in the direction 

of political liberalization. Better protection of those rights and dispute resolution 

measures have also followed economic development as a means to further encourage 

growth by implementation of the rule of law. 

The state-centered assumption of development was prevalent in social sciences 

after World War II as the state was considered to be the main vehicle of social 
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development and economic growth. However, with the global bi-polar animosity during 

the Cold War, neoclassic growth models also gained prominence in Western nations as an 

alternative to state-led development.  Neoliberal theory alternatively suggests limiting the 

role of the state and emphasizes the market in land development decisions. 

The decline of the state-centered modernization theory allowed the market-driven 

models of economic development associated with the Washington Consensus and the 

neoliberalism of the 1990s to emerge. This was the theory developed to frame and justify 

the massive law and development agenda that grew out of the collapse of the Soviet 

Union and accompanied the economic globalization of the 1990s. As neoclassical 

economics came to dominate development theory, attention shifted away from the 

procedural concerns important to the modernization era, such as building modern 

government institutions and ensuring that legal systems could effectively enforce 

government policies, to a serious concern with free markets and limited government 

(Ohnesorge 2006, 10).

Several scholars who responded to the neoliberal dominance of development 

theory have offered an alternative view of the role of the state in development. 

Developmental state theory focuses on the particular circumstances of a developing 

nation in an attempt to explain the unique mode of development these states employ. This 

theory conceptually positions developing nations between a liberal open-economy model 

and a centrally planned model, claiming that developmental states utilize both the 

positive benefits of private business and the positive role of government to develop 

(Woo-Cumings 1999, 2; Bolesta 2007, 105). A developmental state is a state in which the 

authorities’ objectives are to achieve fast socioeconomic development. These objectives 

are achieved through the process of industrialization and, although the strategy and goals 
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might be drafted by the ruling elite, the state transformation is facilitated by competent 

bureaucracy, and a state administration that is largely independent from democratic 

interests or demands of the society (Bolesta 2007, 109). The state is charged not only 

with establishing the laws and policies of economic, social and political developments 

but also with deciding the direction of development in the future. Asserting that state 

intervention in market operations has beneficial consequences for a developing economy 

is a break from previous theories of development. Developmental state theory was 

promoted as going beyond the contradictions of Soviet and American economies, as 

previous theories had become mired in the international debate between the two 

competing models without adequately addressing the particular nature of developing 

nations (Chang 1999, 24). The time frame of developmental state theory is also important 

as it accounts for late developing countries differently than modernization theory, which 

assumes a similar trajectory of development regardless of the time period. The Beijing 

Consensus, an alternative economic development model to the purely market-friendly 

policies of the Washington Consensus, suggests that a balance between liberalization and 

interventionism by the state is endemic to every country (Halper 2010, 18). It is not, 

however, state intervention itself that should be considered a part of the institutional 

make-up of the developmental state, but rather, a wise, benevolent, developmentally 

focused interventionism. Unlike neoliberal ideology, where almost all economic 

decisions are left to the invisible forces of the market, with state interventionism comes 

responsibility to manage the country in a sagacious manner. However, whether this 

relationship between state intervention and development is as effective as assumed by 

developmental state theory can be disputed (Bolesta 2007, 112).
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Role of Property Rights in Development 

It is generally understood that property rights matter for economic development 

because they provide the basic economic incentive system that shapes resource allocation 

(Mahoney 2005, 110).  Property rights are formed and enforced by politics to define the 

range of privileges granted to individuals for use of specific resources. Property law is 

also a system by which certain actors are given preferential treatment by the state to 

ensure efficiency of production (112). 

Most economic theories presume Western-style exclusive, transferable, and 

enforceable property rights in land. Yet for developing nations presumption of these kinds 

of rights is frequently inaccurate. Most scholars now view property rights as a bundle of 

rights and characteristics that together should form a comprehensive corpus of guarantees 

to the agent (Libecap 1999, 5). Three main criteria for efficiency and property rights are 

universality – the notion that all resources are owned by someone – exclusivity, and 

transferability (6). The notion of exclusivity, that the owner has sole monopoly over land 

is now the only aspect of these criteria that is lacking in China. Due to the multifaceted 

nature of property rights in developing nations four categories of property rights are now 

observed, these are open access, communal property, state property, and individual rights 

(Mahoney 2005, 113). This categorization system of property rights is particularly useful 

to a discussion of China, which demonstrates the complex arrangement of land rights. 

Property rights have evolved over time in response to increases in the scarcity of 

usable land or when the benefits of codified rights could result in increased productivity; 

that is there must be a reason for codifying these rights in the first place. Individual 

property rights are supposed to provide agents with the incentives to use land effectively 

and to invest in land conservation and improvement (Bolesta 2007, 113). The role of 
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property rights in controlling or determining human behavior is another reason for their 

usefulness when examining development. Property rights can provide exclusive 

guarantees of access to capital, resources, and livelihood, which in turn affect the 

behavior of individual agents in land decisions. Migration, income, and standard of living 

are all largely influenced by the presence and role of property rights in determining the 

use of land (Feder and Feeny 1997, 138). Weak property rights can result in lack of 

motivation to work in a communal situation, as seen in China's dismal agricultural output 

during the Mao era, as the individual has little incentive to produce. However, when 

property rights are introduced at the individual level, a broad range of socioeconomic 

consequences emanate from those grantees, which can in time result in higher efficiency 

and incomes. These rights greatly influence on the sociological composition of a country 

because of their unique ability to make individuals accountable for their livelihood, 

unlike in the iron rice bowl system during the Mao era which was fraught with 

inefficiencies and waste. Using property rights as a tool for pragmatic economic 

development has allowed for a dramatic increase in output across nearly all sectors of 

Chinese development because of the incentive structure presented to the individual that 

encourages gain-maximizing performance (Feder and Feeny 1997, 140). 

Unlike Western notions of property rights as a bundle of both positive and 

negative rights, in the context of China, its is more useful to think of property rights not 

as a static bundle of rights, but as a nebula of proscribed norms of land use that are 

imposed on and utilized by local governance institutions in order to harness demand for 

development. Therefore, Chinese property rights are more aptly described as a limited set 

of positive rights which grant access to land, but lack legal protections of land security 

seen in the West. 
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Chinese Development Literature

China's fast rate of economic growth aided by, or perhaps despite, their property 

law regime has captured the attention of scholars who have produced numerous accounts 

of the mechanisms of development in that country. 

Chinese State and Development 

Due to the staggering success in marketization of the Chinese socialist model of 

economic development, a great number of scholars are now reconsidering the function of 

the Chinese state in promoting growth. Recent works in development and law that have 

directed attention to the importance of governmental institutional structure in determining 

incentives for economic behavior and performance are particularly abundant (Hao and 

Jun 2010; Yani and Choy 2010; Ohnesorge 2006). The existence of property-rights 

institutions and their impact on land management and resource use has become a central 

issue in attempts to explain differences in various models of economic growth (Ghani 

2007). These theoretical studies on property-rights institutions address both broad 

questions of economic development as well as institutional change (Yani and Choy 2010, 

17).

The role of the state in inducing and controlling development across China has 

shifted considerably from the centralized command model in the Mao era. The 

agricultural production responsibility system, a hallmark of the Chinese economic 

reforms since 1978, has fundamentally changed the relationships among the state, the 

land, and the individual. Also known as the Household Responsibility System, there 

reforms gave peasant families land-use rights over a certain defined plot of land, allowing 

15



for a degree of autonomy for the farmers in cultivating the land and encouraging the 

rational, gain-maximizing behavior associated with land management theory (Lin and Ho 

2005, 4). Urban land reforms have followed a similar pattern as rural areas of 

marketization of land-use rights to overcome obstacles to state-led growth and promote 

maximal efficiency in urban housing and development (Lin and Ho 2005, 5). 

Other studies have emerged that examine unequal development across mainland 

China. Chinese scholars have criticized Mao's redistributive policies of the 'third front' 

which were intended, among other things, to promote industrialization in the southwest 

interior of China. They claim that equitable development policies across provinces are 

simply not feasible in a country with low levels of income because spreading precious 

investment across the land would dilute the effects of development (Fan 1997, 626). In 

addition to this debate, the influence of Western neoclassic development theory has 

popularized the notion that uneven regional development is an inevitable stage of the 

development process (Zhang 2006, 7). Scarcity of resources in China requires that 

management authority be concentrated in select areas rather than spread across the 

country. China's geography is another reason for uneven regional development because 

eastern coastal provinces are superior in productivity, capital, human resources, and 

access to trade, while western regions have better supplies of raw materials and natural 

resources. Recognition of this inherently unequal distribution of resources underlay the 

post-Mao uneven regional development policy (Fan 1997, 627). 

Not only has development across mainland China been subject to uneven 

economic growth policies, but unevenness in the extent to which property rights are 

transformed has grown as well. In the coastal cities and other highly developed areas, 

property law and enforcement measures have been institutionalized to a greater extent 
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than they have for low-value land. In the far west Xinjiang region, property rights 

institutions are much less developed than in the rich and densely developed central and 

eastern cities (Wei 2007, 22). Rural areas suffer from a lack of enforceable property 

rights as illegal development, corruption and land grabs are common despite efforts to 

address these problems. Even within urban and rural regions the extent to which property 

rights are transformed after the reforms has varied. High-value land, land with the most 

potential for profitable development, has been increasingly lawless in terms of property 

rights as local officials ignore or even aid in illegal development schemes that promise a 

substantial monetary return on development. 

The pragmatic Deng Xiaoping reforms clearly endorsed prioritizing efficiency of 

production over equity in wealth. The innovation of Special Economic Zones was 

exemplary of the thinking that development in particular regions provides a model of 

effective land management for other regions to reproduce. Thus the concern with 

expedient development of the most productive areas of China trumped the now apparent 

social dilemmas of income inequality and weak rule of law (Fan 1997, 625; Wei 2007, 

18).  

Chinese Property Rights Regime and Development
The development of Chinese property rights and land use privileges has been a 

gradual process involving incremental steps towards the dual-track land management 

system of today. A bundle of vague, ambiguous property rights has accompanied the land 

use reforms which have radically improved agricultural output and given a sense of 

ownership to individual households in cultivating the land. Reform of the property rights 

regime to eliminate the communal work unit system coupled with the slight expansion of 
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a few key individual rights has drastically increased production efficiency across China 

by providing incentive for rational gain-maximizing behavior. The importance of secure 

and transferable land rights to provide the incentives for long-term investment has been 

recognized and examined in agricultural sectors (Hays 2008; Heilig 2003, 12-22). The 

perspective that property rights are vital to economic growth has also offered meaningful 

inspiration to examine the relationship between land property rights and urban sectors. 

However, the property right and legal areas of Chinese development literature is 

relatively sparse compared to more general development literature, and most urban 

studies focus on housing and residence-related economic activities as well as individual 

households' investment incentives and behaviors. 

As Chinese property rights currently stand, according to article 10 of the 1982 

Constitution, land in rural and suburban areas, except that which has already been 

defined as state-owned, belongs to the collectives, while the state owns the land in urban 

areas. In other words, Chinese law prohibits private land ownership. Yet, individuals are 

allowed to possess the user right, which is separated from the ownership right, and long-

term land-use rights can be sold, rented, and used as collateral (PRC Const., Ch. I, art. 

X). However, there are multiple ambiguities to the law which sustain certain 

discrepancies in property transactions and have profound effects on local populations. 

Chinese law demands that land use must promote public interest, however, the definition 

of public interest is vague and there is little description as to what specifically falls under 

this term. The law also does not specify how to compensate those being deprived of land. 

It loosely states that the state and developers should grant a certain amount of 

compensation based on the years of use of the land, but does not elucidate further. 

Farmers in China face multiple threats to their land rights from local government and 
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village officials. The most prominent threat is land expropriation or acquisition through 

eminent domain to satisfy the needs of industrial growth and urban expansion. Despite 

the central law requiring compensation, farmers who lose their land to development often 

receive little or no recompense (Zhu and Prosterman 2007, 6). 

Some authors have offered a countervailing explanation of the role of ambiguous 

property rights in supporting the stupendous economic success of China since the 

economic reforms. Xiaobo Zhang (2006) suggests that vague property rights have been 

just as effective in promoting development as clear, distinct rights would have been in 

China since they encourage illegal property transactions, which has benefited the 

economic growth system. Due to the lack of formal protections on property rights, the 

uncertainty related to real estate business transactions is very high. As a result, the 

transaction cost to write a complete contract is often prohibitive. In this context, the 

ambiguous property rights arrangement, which frequently involves local Chinese 

government officials, may be a better option because it can help secure protections from 

the local government and reduce impediments to reform at the local level ( Zhang 2006, 

3). In this sense, high transaction costs provide an environment where ambiguous 

property rights can be more efficient under certain conditions than well-defined property 

rights because they create an avenue for illegal development (Li 1996, 18). 

Under the 1986 Land Management Law, individual farmers are entitled to 30 

years of continuous land-use rights to cultivate their allocated plots. In that time, the state 

may not repossess land, allow its transfer to another entity or control the use of the land. 

The 30-year period in which farmers have land-use rights began in the late 1990s for 

many Chinese citizens. By the year 2020, it is possible that farmers will lose the rights to 

use the land they have been allocated, which may create substantial legal, developmental, 
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and sociological problems. The future of Chinese land-use rights has been addressed by 

former president Jiang Zemin who advocates that farmers' land-use rights should last 

forever. It remains to be seen how this seemingly contradictory stipulation built into the 

property rights law will affect the continued economic development of China (Zhu and 

Keliang 2007, 9).

Historical Development of the Dual-Track System of Land 
Acquisition 

The reform of China's economy and the process of state decentralization are 

among the most radical reforms the Chinese leadership has attempted in the past two 

decades. From the shear increase in agricultural and industrial output to the radical 

improvements in income and standard of living for hundred of millions of Chinese 

people, the opening-up reforms have had a profound impact on the Chinese economic 

and social landscape. Following the Communist Party victory in the Chinese civil war, 

increasing amounts of rural land were taken from the landlords and redistributed by the 

state to village cooperatives. By 1955 the peasant teams had coalesced into larger 

production cooperatives and the Chinese state began enacting the socialist goal of 

collective land ownership. The Communists had hoped that massive collectivization of 

food production would China to be self-sufficient in feeding its huge population. 

Undoubtedly a large endeavor, a typical farmer cooperative embraced 60 villages and 

20,000 members. All buildings, tools, machines, land and dwellings were owned by the 

commune. People worked in teams of 150 to 600 people and were paid a small wage and 

given clothing, food and housing. Each commune was intended to function like a small 
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city or town (Jan 2004, 15). 

In the following year, the government officially took control of all land and 

implemented the formal restructuring of farmland into large government-operated 

collective farms. By the late 1950s, private land ownership was eliminated and peasants 

were given use rights to the land but not ownership of the land. The land from then on 

was owned by the state, and farmers only had highly proscribed use rights. Peasants were 

organized into teams and then collectives and became property-less members of 

“people’s communes” (Hays 2008, 112). Under the “Great Leap Forward” campaign 

initiated by Mao Zedong, land use was placed under stricter government scrutiny than 

before in an effort to artificially improve agricultural output. In the Great Leap Forward, 

food produced by farms was sold to the state at fixed prices that were generally lower 

than the prices of the same food sold on the open market. As a result the farms were 

dependent on government subsidies to remain solvent and, in addition to this dependence 

on the state, agricultural output remained quite low. The farmers endured a range of poor 

planning by the state that undermined their ability to increase output including a lack of 

incentives to produce, inadequate roads and infrastructure for transportation of goods, 

and poor land management which exhausted water and soil supply (Jan 2004, 33). By this 

time, the growing tensions between agricultural land and industrial land came to a head 

with millions of laborers and huge tracks of land being reorganized for industrial use. 

The farming inefficiencies created by this campaign led to the worst famine in the history 

of the world, resulting in the starvation of tens of millions of people and a new 

invigoration for major economic reform from within the Communist party. A recovery 

along the lines of Soviet-style central planning was cut short by the social upheaval of the 

Cultural Revolution. 
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With the death of Mao in September 1976, a change within the ranks of the 

Communist party began to shift policy focus of the party from socialist ideology and 

class struggle to economic development. The reshuffling of political leadership opened 

the way for decentralization of economic authority and bottom-up institutional 

innovation. Economic liberalization and marketization, however, were not definitively 

planned by the central government but originally bloomed under the regulation of the 

state as an experiment. The subsequent spread of decentralization across the country 

aimed at increasing flexibility at lower levels of the economic system, not only in order 

to improve coordination among various sectors but more emphatically in order to speed 

up development in agriculture and small-scale industry. The gradual process of 

decentralization and the eventual implementation of the household contract responsibility 

system proved to be among the most important steps in the reforms. Incentives for 

improved agricultural output by gain-maximizing farmers and gradual relaxing of strict 

controls and regulations on farmland not only allowed for a more successful agricultural 

sector but also spurred the development of rural industry. A dual price system was 

introduced, in which state-owned industries were allowed to sell any production above 

the plan quota, and commodities were sold at both plan and market prices, allowing 

citizens to avoid the shortages of the Maoist era (So 2003, 202). 

The collectivization of private land and subsequent redistribution of rural areas 

after the revolution was mirrored in the cities and other developed regions. Expropriation 

of wealthy families' land, foreign-owned assets, land owned by “counter revolutionaries” 

including businesses and property was, like the farmland, executed by the state. Under 

the Chinese model of socialism all land is owned by the state and, while the public use of 

land was less disruptive to urban areas than rural areas control of property remained 
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firmly in the government's hands throughout the Mao era. After slowly initiating the 

socialist market model of economic development, which is characterized by a hybrid 

system of collective land ownership and introduction of capitalist-like market decisions, a 

system emerged in which a private entity may purchase land-use rights from the 

government to develop their industry (Zhu and Prosterman 2007, 68). China has moved 

toward a system in which market forces shape the process of urbanization and individuals 

have greater choice over where to work and live. Among the most influential of these 

changes is the establishment of land-use rights, the commercialization of housing, and a 

restructuring of the urban development process (77). 

The slow initiation of the dual-track system of land use was created out of the 

asymmetry of urban and rural land management systems in which the central state saw 

the benefits of moderate privatization in order to promote industrialization of low-value 

land. One track creates an avenue for land-use rights by private developers, while the 

other maintains the socialist system of state ownership of land and centrally planned 

development. The dual-track system was seen, then, as a response to the inefficiencies of 

collective rural agriculture as well as burdensome and wasteful state-owned industries, 

and it allowed privatization and marketization of land and property laws. This system 

now works simultaneously with the state-owned system of land allocation which creates 

a bafflingly complex arrangement of land ownership and land-use rights. Private 

businesses may lease land from the state on which they can develop, but they do not own 

the land nor may they transfer the land to another private entity. 
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Creation of Property Rights in China's Economic Reforms 

Before the People’s Republic of China (PRC) was founded in 1949, land could be 

privately owned and legally transferred through mutual agreement, and property taxes 

were a key source of local public finance. Soon after the communist revolution, however, 

property rights were radically transformed. In rural areas the Communist Party 

confiscated all privately held land and turned it over to the peasants who joined 

collectives, then communes, by donating their assets, including their land. Today, nearly 

all land in rural areas remains owned by farmer collectives. In urban areas, the 

Communist Party took a more gradual approach. While confiscating property owned by 

foreign capitalists and anti-revolutionaries, the party allowed private ownership and land 

transactions to continue. Over the next two decades, however, through land confiscation, 

strict controls on rent and major investments in public housing, state dominance in urban 

land and rural farmland grew. By the end of the Cultural Revolution in 1976, nearly all 

land was owned by collectives or by the state. Private property rights virtually 

disappeared and land transactions were banned. 

Following a successful experiment in Shenzhen, in which state-owned land was 

leased to foreign corporations, the Constitution was amended in 1988 so that “land use 

can be transacted according to the law.” In 1990, China officially adopted land leasing as 

the basis for assigning land-use rights to urban land developers. This separation of land 

ownership and use rights allows the trading of land-use rights while maintaining state 

ownership of land. For the Chinese government, this separation offered three advantages: 

first, market mechanisms could help guide the allocation of land resources; second, land 

use fees would provide local government with a new source of revenues; and third, by 

retaining state ownership, social and political conflict would be minimized (Knaap and 
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Ding 2003, 188). In the case of China, use and income rights are in the hands of private 

farmers and businesses but ownership rights, which imply the right to transfer use and 

income rights to another is in the hands of the authorities. The 2007 property law of the 

People's Republic of China was ratified at the eleventh national people's congress (after 

considerable controversy); it outlines the legal framework of property and land in China. 

The law covers creation, transfer, and ownership rights of land which is divided into 

three groups; state-owned, collective and private (2007 Property Law, ch. V). It is the 

second iteration of the right of individuals to own and develop private assets after the 

2004 amendment of the Constitution of the People's Republic of China which granted the 

right to private property. 

While the dismantling of the collective farms may be regarded as radical in its 

own right, from a property rights standpoint the reform is far from complete. The “triad” 

bundle of property rights include the right to possession, the right to use, and the right to 

disposition or the right to buy and sell property to another entity. The third aspect of the 

triad – transfer rights – were not reassigned to the farmers after decentralization. The 

notable absence of this necessary right as understood in property rights theory is seen as a 

remnant of the communal ownership era and has been an obstructive force to the 

development process by impeding mobility and innovation. 

Although the reform in property law is seen by the Chinese government as a 

measure to promote development without abandoning its socialist principles, many have 

noted that the reform of Chinese property laws and rights is far from complete. Without 

the key right of the individual to transfer use and income rights to another individual 

development will continue to be impeded by a lack of rule of law. 
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Themes of Chinese Development

Specific areas of development in China hold particular significance to property 

law. Much of the literature on Chinese development discusses characteristics that 

undermine or obstruct the development process and the legal regime of property rights. 

The following section will introduce each of these significant factors that will be 

discussed in greater detail in chapter 2. 

Urban-Rural Development and Interaction 

In 2003, 40.3% of the total population in China (524 million) was officially 

recorded as urban residents, not including an additional 150 million rural-urban migrants 

living and working in cities but not recognized as “urban residents” under the hukou 

system (Zhang 2007, 2). The growth of urban areas in China has been among the fastest 

in the world, demonstrated by the fact that in 1951 only 10% of Chinese were urban 

dwellers, but in 2011 the urbanism rate grew to 50%. At least 166 million people have 

moved into China's cities in the last 9 years (National Bureau of Statistics 2011). The 

massive urbanization projects and development initiatives launched in China have 

spurred the creation of dozens of new cities and improved the livelihood of millions of 

Chinese citizens. However, the multiphase development plans, initiated largely through 

marketization of property rights and greatly aided by the dual-track system of land 

acquisition created in the 1980s, comes at a substantial cost endured by the Chinese 

people and the natural environment. 

Despite the massive resource and economic demands created by China's huge and 

growing population, the large majority of the urbanization of Chinese citizens does not 
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come from population growth. The national government tries its best to restrict and 

channel population growth through a series of mechanisms including the household 

registration system, the hukou, and the one-child policy. These efforts have curbed what 

may have been a disastrous development bubble that would have burst under an 

uncontrolled inundation of urban areas by Chinese peasants and their children. However, 

in the 1990s these restrictions were relaxed in an effort to entice an influx of cheap labor 

from the countryside to aid industrial growth. Now, the majority of the urbanizing 

population in China comes mainly from the seemingly endless migration of the “floating 

population” or migrant laborers to industrialized areas. The gradual increase in Chinese 

peasants seeking higher wages in cities has both positive and negative externalities for 

the rural areas. Speedy urbanization helps reduce rural poverty by absorbing excess rural 

labor into the urban economy and generating rural revenues from migrant laborers 

sending money back to their relatives in the countryside. In the last 25 years, China's 

rural population living in poverty dropped from 250 million in 1978 to 28 million in 2002 

(Hu An-Gong 2004, 12). 

Despite the reduction in overall poverty, income distribution remains among the 

greatest social and economic dilemmas in China today. Rural-urban disparities in per 

capita income are the primary reason for the growth of inequitable wealth distribution in 

China. While considerable strides have been made in reducing overall poverty in China, 

income growth in urban areas has increased much faster than in rural areas. As a measure 

of income distribution, the GINI coefficient is a common measure used to quantify 

income disparities. The greater the disparity, the closer the coefficient gets to 1; if no 

disparities exist, then the GINI coefficient is 0. Determining this variable is particularly 

difficult for China because of the unreliable data provided by the government 
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bureaucracies, which tend to underestimate income gaps. One statistical report estimates 

that the GINI coefficient for rural-urban income levels is greater than .50, which puts 

income disparities in China on the same level as South America (Dwayne et al. 2005, 4). 

Rural-urban income disparities are a leading cause of the internal migration of labor in 

China, as millions of rural Chinese farmers move to the cities seeking better employment 

opportunities and a higher wage. Migration has put considerable pressure on vulnerable 

populations within China, such as the elderly and students, as those born in rural regions 

face growing economic hurdles to provide for themselves and their families (DaCosta 

and Ji 2004, 16). The Chinese national government has adopted a myriad of policies 

aimed at addressing and mitigating the growing income disparities. One policy called 

“poverty dispersal” intends to spread low-income laborers across larger and larger parts 

of China, breaking up concentrations of poor villages and regions by relaxing restrictions 

on urban migration. The growth of urban areas, while often at the expense of rural 

regions, may have beneficial effects on rural income levels as cities are able to generate 

enough capital to support stagnating rural areas. Through the mechanism of diluting poor 

rural areas, it is assumed that poverty will be gradually alleviated by urbanization. 

Poverty dispersal, however, only focuses on reducing poverty across China which has 

been greatly successful, but it does not sufficiently address increasing rural-urban income 

disparities (Dwayne et al 2005, 16). 

Both the large scale of migration and the emphasis on industrial development at 

the expense of agricultural production have impacts on urban development patterns. New 

migrants with limited skills are the new urban poor, and their demand for housing is one 

of the main factors fueling cities' expansion. The declining importance of agricultural 

activity coupled with the potential for great profit from industrialization encourages city 
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leaders and local officials to push for conversion of more and more farmland to urban or 

industrial uses with fewer constraints. Profitability and demand for industry causes an 

outward expansion of urban areas into once rural farmland. 

Urban sprawl, a common feature of development in the West, has just begun to be 

studied by Chinese scholars. Expansion of urban and industrialized cities into rural areas 

comes in two patterns (Deng and Huang 2003, 217-219). The first kind of urban 

expansion is the growth of the urban population through migration and 'illegal' 

construction into rural villages on the urban fringe that gradually become sprawling 

migrant enclaves. Illegal construction consists mainly of development of housing units 

for the migrant laborers in which the land was acquired through corrupt practices such as 

paying local officials a portion of the profits from development projects. Population 

growth in these semi-urbanized villages is usually not accommodated by new 

development but rather by crowding peasant houses and illegal construction of low-

quality high-density housing. Undesirable consequences of poorly executed urbanization 

such as corruption, illegal construction, and public health problems,  continue to plague 

municipal governments. Second, Chinese local governments have set up a number of 

'development zones' which are specialized areas for urban development. However, these 

zones are often so large and discontinuous from cities that they can be best characterized 

as leapfrog development which implies extremely uneven development at a macro-level 

(Deng and Huang 2003, 218). The pattern of uneven and highly inefficient development 

is in large part a consequence of an incomplete property rights regime.
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Sustainability of Development 

A main argument of China scholars in the 1970s and 1980s was that China's 

population growth would outstrip its food production capacity and cause another great 

famine. The limits of growth would be the physical scarcity of arable land and water in 

the face of a rapidly growing population. However, China managed to avert this potential 

humanitarian disaster through implementation of strict family planning policies and 

modernization, marketization, and decentralization of agricultural production, which 

greatly improved output. Thus, the limitation of food production was not a physical 

shortage of resources but a result of the faulty economic system of centralized planning. 

Recognizing  China's impressive ability to mostly feed itself, authors now argue that 

environmental problems will eventually reduce productivity gains in agriculture. 

Exploitation of China's natural systems coupled with the growth of pollution and 

consumption of urban areas has made development in China highly unsustainable (Heilig 

2003, 13). Loss of arable land to soil erosion, pollution, expansion of infrastructure, 

including highways and railroads, and declining water quality are all factors that have 

contributed to the unsustainable development of rural areas. Increasing demand for meat 

and a greater variety of food is another contributing factor, as grazing land for meat 

production is currently over utilized. 

Measures designed to address and ameliorate unsustainable development practices 

have been implemented by the central government in three types. The first measure is 

building large-scale infrastructure projects of the “Western Development Program” 

including new channels for water diversion from the Yangtze to the Yellow River, water 

reservoirs and improved energy efficiency to reduce waste and increase reserves of clean 

water.  The next step is to institute a more pragmatic handling of rural-urban migration 
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and the hukou system. Rather than restricting labor migration, the authorities are now 

trying to channel it to benefit development projects while reducing the potential for 

waste. The final measure to improve sustainability includes further steps to liberalize the 

land tenure system which would increase agricultural production and allow innovation in 

green technology for farming. Farmers are currently allowed to rent out land but not sell 

it yet they come under pressure to surrender their use-rights to developers (NDRC 2007). 

The government has introduced legislation that should protect farmers from ambitious 

village officials who are increasingly extorting land-rights from farmers in order to sell 

them to private industrial investors (Heilig 2003, 24).  
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Chapter II

Current Property Law Regime 

After decades of state-controlled development, industrialization, and collective or 

public ownership of land, China has begun the arduous process of property law reform 

and economic decentralization. The reforms instituted by Chinese state have, indeed, 

transformed an ideologically extreme, pragmatically disastrous system of state-controlled 

economic development to a more moderate and highly effective socialist market-driven 

system of development. A crucial factor in this transformation has been the inception of 

the dual-track system of land acquisition. A series of land and property rights reforms 

paved the way for the introduction of private business firms and individual land-use 

rights that have encouraged the rapid growth of the private sector of the Chinese 

economy. Today, private industry accounts for nearly 70% of the total Chinese GDP, with 

public industrial sectors dominated by state-run monopolies in banking and 

communications (Chen and Yi 2009, 38). These extensive reforms comprise the corpus of 

contemporary Chinese land administration and property law regimes, which are 

characterized by interactions between market forces and state-sponsored development 

projects. Property and land administration laws in China are as much rhetorical policy 
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devices as actual legal frameworks, in that they demonstrate an ideological shift from 

Mao-era socialist system to a more open market system that welcomes foreign-owned 

private development. These laws clearly represent the transformation of the Chinese 

economy, but they also signify a gradual change in the legitimating tactics of the CCP 

from ideological fervor to economic growth, without sacrificing public ownership over 

land of the Chinese socialist system. The modern legal code in China rests upon the three 

main property and land-use laws, the 1982 Constitution and subsequent amendments, the 

1986 Land Administration Law and its 1998 revision, and the 2007 Property Rights Law 

passed by the National People's Congress (see table 2.1). With the exception of the 

Property Rights Law promulgated in 2007, nearly all laws covering land administration 

and property rights have undergone multiple amendments and revisions, which reflects 

the continuously updating mechanisms of reform and the high level of importance the 

CCP places on legal frameworks for development. In many respects, continuously 

addressing inadequacies in the modern legal code of property and land-use rights is the 

key to further economic development in China as they have only laid the foundation for 

marketization through rule-making without sufficiently institutionalizing the enforcement 

mechanisms for the laws.

Current Property Laws

An understanding of the current laws pertaining to land administration and 

individual property rights is a crucial element in Chinese development. Property laws 

form the legal framework through which all development is managed. These laws 

(summarized in Table 2.1 on page 44) likewise illustrate the interests of the central 
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government in the creation of the legal mechanisms that control development according 

to the political objectives of the state. 

People's Republic of China 1982 Constitution 

One of the major reforms of the post-Mao leadership in the PRC is to strengthen 

the socialist legal system in order to provide a more secure and stable environment for 

continued economic development. To achieve this goal, the PRC has taken a series of 

measures to reform its legal system in an attempt to establish a “rule of law” in China. 

Among the most salient of these efforts is a special emphasis on the Constitution 

promulgated on December 4, 1982. The 1982 document reflects Deng Xiaoping's 

determination to lay a lasting institutional foundation for domestic modernization and 

development. 

The new State Constitution provides the supreme legal basis for the broad 

changes in China's social and economic institutions and significantly revises government 

structure. The 1982 constitution is organized into five sections containing, in order, the 

preamble, general principles of the socialist state, fundamental rights and duties of 

citizens, the structure of the state, and emblems of the state. The State Constitution is a 

lengthy document with 138 articles,  sections of which were adapted directly from the 

1978 constitution, but many of its clauses are derived from the older 1954 constitution. 

Specifically, the new Constitution de-emphasizes communist ideological messages and 

places top priority on development and on incorporating interests of non-party groups 

that can play a central role in modernization, namely private developers. To that end, it 

outlines the land administration system, which is comprised of collective ownership and 

land-use rights for rural residents and state ownership of urban land. The current Chinese 
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constitution was a substantial reworking of its 1978 predecessor, but contained no radical 

innovations in the realm of economic policy. Another key difference between the 1978 

and 1982 state constitutions is the latter's approach to outside help for the modernization 

program. Whereas the 1978 constitution stressed "self-reliance" in modernization efforts, 

the 1982 document provides the constitutional basis for the considerable body of laws 

passed in subsequent years permitting and encouraging extensive foreign participation in 

all aspects of the economy, particularly in land development and industrialization. In 

addition, the 1982 document reflects the more flexible and less ideologically rigid 

orientation of land tenure policy since 1978. The 1982 Constitution declared that the 

basis of China's economic system was socialist public ownership of the means of 

production, and that the state sector was to be the leading sector of the economy. 

The constitution provides an extensive legal framework for the liberalizing 

economic policies of the 1980s. It allows the collective economic sector not owned by 

the state a broader role and provides for limited private economic activity. The primary 

emphasis is given to expanding the national economy, which is to be accomplished by 

balancing centralized economic planning with supplementary regulation by the market. 

Even by the early 1980s the “individual economy” – economic activities by self-

employed individual entrepreneurs with fewer than eight employees – was considered a 

supplement to socialist publicly owned economy. Socialist public property was declared 

sacred and inviolable but there was no parallel declaration respecting private property 

until 2004 (Clark 2007, 569). In fact, until 1985 there were no specific laws dealing with 

land use and administration at all, implying that most aspects of ownership, use, transfer, 

and management of rural land were not subject to any formal, detailed criteria. 

Furthermore, there were no institutions within the government that were in charge of land 

35



administration, which contributed to the increase in land disputes and waste (Chiu 1985, 

110-115).

By October 1987, the 13th congress of the CCP recognized the private economy, 

not just the economy of individual entrepreneurs, as a necessary supplement to the state 

sector, and in 1988 article 11 of the constitution was amended to add the acceptance of 

the “private” economy (私营经济) to the existing acceptance of the “individual economy” 

(Kellogg 2008, 571). In 1992, the year of Deng Xiaoping's famous Southern Tour, the 

economic reforms were fully embraced and China took major steps to create an economic 

and legal system that fully and explicitly embraces the private sector as an important 

component of the economy. The system embraced a rules-based market operating 

through the institutionalization of property rights (Zhu and Prosterman 2007, 229). 

The gradual process of privatization was continued in 1993 with the 2nd 

amendment to the constitution which changed article 8 to include permission for private 

cultivation of land. It states “Working people who are members of rural economic 

collectives have the right, within the limits prescribed by law, to farm private plots of 

cropland and hilly land, engage in household sideline production and raise privately 

owned livestock” (PRC Const., Amend. 2, art. VIII). This amendment marked a 

substantial shift in command economic models and provided the basis on which further 

property rights would develop in the following years. The 2nd amendment to the 1982 

Constitution also added an entirely new article that grants the right to inherit private 

property, it states "The State, in accordance with law, protects the rights of citizens to 

private property and to its inheritance" (PRC Const., ch. I, art. XIII).

A Rural Land Contracting Law was passed in August 2002, which is important 

both as a policy document and as an element of legal system reform. In terms of policy, it 
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strengthened considerably the rights of farmers against illegal readjustments of their 

contracted land holdings by local officials. In terms of market-oriented legal system 

reform, its significance lies in furthering the commoditization of rural land by making it 

easier for farmers to transfer their land-use rights. Such contract rights were not, until the 

passage of the Property Rights Law in March 2007, viewed by the legal system as robust 

real rights, and land-use rights transferred by farmers must still be used for agricultural 

purposes. Still, the law increased the potential for circulation of land-use rights that 

encourages rational utilization of the land by the highest-value user (Rozelle et al. 2001, 

22).

The 4th amendment to the 1982 Constitution was issued in 2004, and notably 

changed several substantive articles. The third paragraph of article 10 was revised from 

"The State may, in the public interest, requisition land for its use in accordance with the 

law” to "The State may, in the public interest and in accordance with the provisions of 

law, expropriate or requisition land for its use and shall make compensation for the land 

expropriated or requisitioned" (PRC Const., amend. IV). The right of the state to eminent 

domain privileges includes an addition of the compensation clause, which guarantees the 

user of the land recompense for the expropriation. This constitutional guarantee to 

compensation for requisitioned private land has become a major dilemma and covers a 

substantial number of land disputes in China. The 4th amendment also contains one of the 

most controversial and important revisions of the entire constitution: article 13 was 

revised to include the statement "Citizens' lawful private property is inviolable" (PRC 

const., amend. 4, art. XIII). With this measure, land administration in China entered a 

new stage in which one of the main objectives of land use was to promote and protect the 

private land-use market. It was a radical readjustment of the Chinese socialist system 
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because it provided the same rhetorical and legal status for private and public land. This 

additional clause and the 2007 Property Rights Law, which reaffirms equal status to 

public and private property, caused a great deal of controversy from resistant strands 

within the communist party who wished to see the preeminence of public property over 

private land and who believed that declaring privately owned land “inviolable” was an 

affront to the CCP and the Chinese socialist system (Kellogg 2008, 27). Whether or not 

this declaration was a violation of the socialist principals, it provided an important 

guarantee to foreign and domestic developers alike, that their privately owned and 

operated industry has the same protection under the law as “sacred and inviolable” public 

land. Further rhetorical protection for private property was also provided, but progress in 

the realm of legal acknowledgment and protection of private property rights has been 

slow. Constitutional provisions by themselves mean little in the Chinese legal system; 

these rights are not directly enforceable against the government and are implemented, if 

at all, only through legislation. The Chinese Constitution, unlike the American 

Constitution, acts more as a rhetorical device for the political desires of the CCP than a 

substantive and  legal document from which all laws are derived. This difference 

necessitates a re-conceptualization of property rights not as a static bundle of rights as it 

is in the West, but as a nebula of proscribed norms for development behavior is 

necessary. Chinese property rights should be thought of in terms of positive rights to 

access and use land, rather than as negative rights of protection from state action 

(Kellogg 2008, 30). 
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The Law of Land Administration of the People's Republic of China 

Adopted on June 25, 1986 the Land Administration Law continues the reform of 

Chinese land use and property rights regimes by reinforcing and adding to previous 

protections of private land in the 1982 Constitution. This law is also an important device 

for promulgating policy on land utilization as articles 17-30 address the needs of the state 

for rational and efficient use of land resources. 

The 1982 Constitution was integral in setting the groundwork for the 1986 Land 

Administration Law that established the national Land Administration Bureau, which is 

charged with the task of administering land ownership in both urban and rural areas. This 

was the first law issued by the National People's Congress that dealt specifically with 

land-use policy (Qu, Heerink and Wang 2000, 197). In the same year, the General 

Principles of Civil Law were adopted. This statute was an important contribution to the 

provision of basic legal principles for the operation of a market economy, since it 

presupposes a universe of individual actors making rational decisions based upon free 

will, the very antithesis to the macro-level assumptions of the planned economy. The 

General Principles of Civil Law,  however, did not contain detailed rules on important 

areas such as contract and property law (Clark 2007, 570).

Since the inception of the Land Administration Law, land ownership, occupation, 

use, transfer, and administration are based on law and subject to codified criteria. 

According to the Land Administration Law, rural land belongs to the collective 

organization of farmers. Farmers may possess land usufruct, or transfer, rights through 

land contracts. In particular, a sentence stating that “the right of land use can be 

transferred in accordance with the law” was  incorporated into article 2 of the Land 

Administration Law (Land Administration Law 1986, art. II). The marketization of land 
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usufruct rights meant that land for non-agricultural purposes is no longer freely issued by 

the state, but rented and transferred through agreement between land users. It is important 

to note, that, although land-use rights can be sold and bought, the state is the sole legal 

supplier of new land to the market. 

Article 16 sets up land dispute resolution mechanisms with local governments, 

aimed at combating rampant and flagrant violations of private land-use rights by local 

officials. Article 16 stipulates that “Disputes arising from the ownership or use right of 

land shall be settled through consultation among parties concerned; should consultation 

fail, the disputes should be handled by people's governments” (Land Administration Law 

1986, art. XVI). This was a significant step towards ameliorating the rampant land- use 

disputes arising from corruption or ambiguities in the law, and it provided a much needed 

legal recourse for disenfranchised land users. 

2007 Property Rights Law 

The Property Rights Law, which was passed amid considerable controversy, is 

integral to the Chinese property law system because it defines and standardizes land 

administration. Ambiguities in rights and legal frameworks for development have long 

been a serious dilemma facing China's judicial and property rights dispute resolution 

systems. This law addresses some of these macro-level ambiguities and covers all three 

types of property classifications – state, collective, and private. 

 Economic liberalization suffered a heavy symbolic setback in August 2005, when 

the progress of the draft Property Law was derailed following the publication of an open 

letter to the Standing Committee of the National People's Congress by Gong Xiantian. 
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Beijing University Faculty of Law. Professor Gong denounced the draft as 

unconstitutional and contrary to principles of socialism. Nevertheless, despite continuing 

opposition and controversy, the Property Law was finally passed at the March 2007 

session of the National People's Congress (Clark 2007, 576)

Ownership rights are protected under Article 39 of The Property Law of the 

People’s Republic of China, which gives the owner the right to possess, utilize, dispose 

of, and obtain profits from real property. However, this right has to comply with laws and 

notions of “social morality”. It can harm neither public interests nor the legitimate rights 

and interests of others. In general, rural collectives own agricultural land and the state 

owns urban land. However, Article 70 of the The Property Law allows for ownership of 

exclusive parts within an apartment building, which endorses the individual ownership of 

apartments, greatly aiding the development of large-scale residential projects by ensuring 

ownership of units within the building, an appealing benefit to individuals deprived of 

land ownership rights. 

The 2007 Property Rights Law, like the 1986 Land Administration Law, provides 

additional legal leverage to prevent the abuse of power by village councils. Article 32 

provides that “Where the property rights are infringed, the obligee may handle the 

problem through such means as pacification, mediation, arbitration or litigation.” 

(Property Rights Law 2007, art. XXXII). The law also adds “Where the real property or 

movable property is possessed by people without rights, the obligee shall have the right 

to request return of such property” providing another level of protection against illegal 

land grabs and eminent domain (Property Rights Law 2007, art. XXXIV). However, it 

remains to be seen whether legal remedies are accessible or are even used by the 

villagers. Prevailing local culture, the fear of authority, and the possibility of violent 
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repercussions hinder a victim's inclination to seek legal recourse. Also, such rules may be 

disregarded by the committees or councils due to lack of enforcement. While critics may 

be skeptical of whether the new enactments clarifying the issue of collective ownership 

will make a difference, such changes are still welcomed as signs of increasing protection 

for farmers.

Table 2.1 – Major Laws Defining Property Rights in China 

Laws  Stipulations and Significance 

1982 PRC 
Constitution

~ Established state ownership of urban land and village ownership of rural land 
through local institutions 
~Enables limited private economy and guarantees protections on privately used land
~Institutes Household Responsibility System and allows sideline entrepreneurship
~Grants local governments eminent domain privileges for “common good”

1986 Land 
Administration 
Law

~First law dealing with general land-use policy 
~Establishes Land Administration Bureau to oversee land-use policy
~Reinforces protections on private land from 1982 Constitution 

1998 Land 
Management 
Law

~allows collectively owned land to be rented out to households 

2007 Property 
Rights Law

~Defines and standardized land administration. Covers all 3 property types: state, 
collective, and private
~Provides land dispute resolution mechanisms with local government. 

2008 Town and 
Country 
Planning Act 

~Establishes institutional supervision for local governments. 
~Recognizes problems of dual-track system and emphasizes effective integration 
of urban-rural land administration to reduce development disparities

Enforcement of Property Laws

The limited nature of Chinese property rights and the high degree to which these 

rights are constricted, trampled, or ignored is indicative of the lack of legal supremacy of 

Chinese land-use laws, including the 1982 Constitution in economic development. 

Enforcement of these laws is also highly subjective in terms of government 
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accountability to resolve disputes and promulgate effective implementation of property 

laws, which is indicative of a weak rule of law in China (Kellogg 2008, 15-19). Although 

the 1986 Land Management Law establishes institutional measures for resolution of 

disputes arising from property law infractions, fear of contact with the ineffective legal 

system, incompetence, and disregard for national and local laws undermine the ability of 

these institutions to function effectively. 

In terms of land security, decentralization of national authority regarding property 

laws to local levels was intended to be a shift towards increasing transparency and 

accountability, as well as providing secure and transferable land-use rights at the local 

level. However, a significant share of villages may still deviate from the provisions of 

land-use laws (Deininger et. al 2004, 18). The effects of decentralization of land 

management laws without adequate mechanisms of accountability and control have 

increased the discretionary power of local elites, rather than strengthening the land rights 

of the vulnerable and most productive segments of the population. Land development in 

China suggests that having clearly promulgated laws and ardently enforcing them is 

indispensable if rent seeking by local elites is to be avoided and equitable goals of land 

policy are to be achieved. Greater accountability at the village level and dissemination of 

information to individuals about their property rights are critical for driving meaningful 

implementation of land use laws. However, the ultimate obstruction to full 

implementation of individual property rights stems from ardent resistance by local and 

national elites within the CCP to reducing their authority and influence over land 

development. Those with the power to arbitrarily take land, despite laws protecting the 

economic interests of individuals, seek to retain their position of authority and have no 

incentive to promote full implementation of property laws. Adoption of the most socially 
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equitable and efficient institutions is far from automatic as powerful interests or 

representatives of the state who benefit from the status quo of underdeveloped property 

law institutions have the means to forestall change (Deininger and Jin 2006, 16-18). 

In addition to the known property disputes arising from poor implementation and 

enforcement of Chinese land management laws, many more illegal land use practices 

remain unknown. One of the most difficult aspects of determining the actual 

implementation of land law across China is a lack of national empirical evidence 

pertaining to property rights enforcement efforts. There is no actual mechanism within 

China's institutions to determine empirically the extent of illegal development or poor 

land management. In an effort to ameliorate the lack of internal statistical data pertaining 

to property right infractions and to prevent farmers' land rights from being infringed 

further, the Standing Committee of the National People's Congress issued a statement of 

intent on August 28, 2011 to investigate how laws on rural land protection have been 

implemented. The national legislature also ordered legislatures of the provinces and 

regions to check the enforcement of laws concerning rural land administration. 

Uyunqimg, vice chairperson of the Standing Committee of the NPC, said at the press 

meeting “it is fundamentally important to promote better implementation of the laws 

through inspections because the rural land contract law has a bearing on farmers' 

interests, agricultural development, and the stability in rural regions” (Wang 2011, 7).

Despite being the supreme law of the land, the Chinese constitution has generally 

been viewed in the West as a static, hortatory, and largely irrelevant document due to 

rampant and flagrant disregard for constitutional provisions across China. The individual 

rights provisions of the Chinese constitution are, in theory, implemented through 

National People's Congress legislation. In practice, these rights provisions – including 
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negative rights and economic rights such as property and land-use rights – are viewed by 

many as little more than empty promises (Kellogg 2008, 35). Perhaps one main 

impediment to full realization of these rights is that no independent mechanism for the 

redress of rights violations is mentioned in the text itself. The rhetorical nature of the 

Chinese constitution is linked to a lack of meaningful mechanisms of the enforcement of 

key constitutional norms. No special organization has been established for the 

enforcement of the Chinese constitution, and the courts are likewise prohibited from 

ruling on the constitutionality of laws or statues emanating from the National People's 

Congress. Although the constitution stipulates that the National People's Congress and its 

Standing Committee have the power to review whether laws or activities violate the 

constitution (Kellogg 2008, 9). There is no means for constitutional review in China at 

all.                                                                                                                                         

Rather than being considered a statement of legally binding norms and values, the 

Chinese constitution serves a primarily political function. It is a codified document that 

acts as a vehicle for the enunciation of the government's current political philosophy and 

objectives. Thus, the constitution is a vital measure of the state's policies and values that 

reflect the current social, political, and economic conditions, rather than an expression of 

future goals or substantive rules. While, the 1982 constitution's legal value may be 

limited, the political value is apparent as the text provides a guide to the state's view of 

the present situation and gives an indication of the way in which leaders would like to see 

the political and economic system develop. 
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Rural-Urban Development Disparities

The massive growth of cities in China has had profound economic and social 

effects on both urban and rural sectors. Urban growth has been spatially dramatic, with 

the lateral expansion of cities resulting in the rapid conversion of rural land to urban uses. 

The rural-urban interface defines an area that is ideal for examining the complex 

interplay of China's most pressing land issues. Despite the array of continuously updating 

national land administration laws, designed in part to clarify land development 

mechanisms,  significant challenges remain to navigating the need for urban growth 

while protecting and enhancing the life of China's rural population. Addressing these 

challenges has been complicated by the absence of a unified and integrated land policy 

framework that could help negotiate effectively between competing interests and 

pressures. 

China's current land administration system relies on a tumultuous interplay 

between two modes of development. The dual-track system of land acquisition is  the 

result of uneven property rights and development policies between village-owned rural 

land and central state-owned urban areas. The high rate of urbanization has led to great 

demand for land infrastructure and industrial sector development at the expense of rural 

development initiatives. In order to obtain more land for development, the government 

has implemented various measures including compulsory land acquisitions to meet 

demand. This section will examine discrepancies between de jure and de facto 

development caused by uneven and ineffective property rights. The widening gap 

between legally sanctioned land development and the reality of urbanization and its 

contribution to harmful development externalities is also a crucial source of conflict 
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(Zhang 2006, 19; Wei and Zhao 2009, 88).

Ambiguous Rights

Ambiguities arising from vague or conflicting language in the corpus of land 

administration laws have obscured the divide between legal mechanisms for development 

and channels for illegal development. Local governments and developers frequently take 

advantage of vague laws that demand land security and compensation for land 

requisitions in order to maximize returns on investments in low-value land.  The 

ambiguous nature of urban and rural land rights under China's dual-track land tenure 

system is a root cause for urban 'overdevelopment' – excessive development that 

outpaces demand. Investors are frequently able to circumvent laws that demand 

recompense to dispossessed families due to the massive demand for urban land and 

complicit relationships with local governments. Though legislation clearly reserves 

property rights to urban land as the domain of the state, in reality land rights are now a 

contested area among the central state, local governments, and private developers. This 

relative ambiguity creates opportunities for enormous profits by transferring land rights 

from public to private entities. The profits generated by transferring low-value land into 

high-income industrial uses directly benefit local governments that control development 

through land-use rights, and they often do not reach those affected most by the land 

requisition (Zhang 2006, 13). 

Some development scholars see China's land tenure system as a case of deliberate 

institutional ambiguity that enables the state to respond to a variety of pressures (Qin and 

Zhou 2008). Vague limits of governmental power over land create a gray zone in which 
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local bureaucracies may operate unencumbered by clearly defined laws. Relative 

autonomy over land administration from the central government plays a key role in local 

government's ability to manipulate laws to meet demand. In this perspective, a certain 

level of ambiguity in land tenure arrangements functions as an instrument of the state to 

reconcile competing and often conflicting interests in a pragmatic way. 

As a result, tenure arrangements vary somewhat from one area to another. For 

example, the current legal framework guarantees land tenure of at least 30 years for 

agricultural use. After that time period it is assumed that local governments will re-

distribute land according to demographic changes in population and demand for use. 

However, many villages have already undergone land re-distribution of varying scales to 

accommodate interests of locals and investors alike. Relative legal autonomy from the 

central government allows flexibility in the application of national regulations and 

policies. Thus, land rights do not always constitute a uniform and consistent arrangement 

throughout China (Van Westen 2011, 57).

Statistical research conducted at village, county, and provincial levels to 

determine the variation in the land tenure stipulation in the Household Responsibility 

System has shown that, despite considerable efforts by the central government, 

heterogeneity in land administration laws continues to persist across China (Van Westen 

2011, 65). Local governments wield considerable power in determining the opportune 

time for land reallocation, and regional factors do not explain reallocation behaviors. The 

study shows that land administration and land tenure rights vary a great deal both across 

and within county areas. For example, while 65% of the villages in the total sample had 

reallocated land through administrative means at least once since the introduction of the 

Household Responsibility System in 1981 (and 26.5% of all villages had reallocated 
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more than once), significant variation in reallocation behavior exists among the counties. 

In one county, Gongzhuling, only one village had reallocated land, while in two other 

contiguous counties, Dehui and Weihui, all the villages reallocated land. An indication 

that land reallocation behavior is not tied to regional factors can be seen in the fact that 

Gongzhuling and Dehui, counties that employ entirely different reallocation practices, are 

both located in Jilin province (Van Westen 2011, 89). 

Others have offered a counter-intuitive argument in support of ambiguous 

property rights, which may actually aid in reducing transaction costs associated with 

satisfying development prerequisites (Zhang 2006, 26). They note that a lack of formal 

protections on property rights raises the level of uncertainty in business transactions. As a 

result, the transaction cost to write a complete contract is often prohibitive. In this 

context, ambiguous property rights arrangements may be a better option to strict laws 

because they can help secure protections from local government. Thus, in certain 

contexts, high transaction costs provide an environment where ambiguous property rights 

can be a greater incentive to develop than well-defined property rights. This view de-

emphasizes the role of state institutions for controlling development and instead focuses 

on informal networks of social agreements that steer development. It indicates that 

growth can still take place amidst less clearly defined property rights because various 

social arrangements provide necessary protection of rights to underpin economic 

activities (Zhang 2006, 78). 

When the state seeks to enforce property rights through laws, policies, and 

regulations, the costs of assigning and enforcing them, as well as the distributional 

consequences of these assignments, tend to be ignored. Furthermore, different regulations 

on aspects of property rights are usually formulated by different governmental agents at 
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different levels, and their intentions and goals may also conflict. Under the dual-track 

land system, city (local) governments, acting as deputies of the state, have ultimate 

control over the use rights of collective land. On the one hand, when the price of state-

owned land rises quickly, and collective land suffers from transfer restrictions and cannot 

participate in the urban land market directly, local governments not only have the power 

to make decisions, but also have considerable leeway for circumventing and 

manipulating central policies. The central state, on the other hand, concerned with the 

need for protecting national farmland and, simultaneously, increasing urban economic 

competitiveness, has mandated new rules to bring land use under control (Wei and Zhao 

2009).

Role of Local Government 

Decentralization of state authority over small-scale development initiatives has 

allowed local governments more and more control over land administration across China. 

Local governments now play an increasingly important role in negotiating the often 

tenuous relationship between villagers and developers. Demand for urban and industrial 

land has pressured local governments to requisition agricultural land for conversion and 

development. Often, this land appropriation defies national laws on individual property 

rights and land tenure security. One source of the growing tendency by local governments 

to illegally re-allocate land plots to outside developers is strong budgetary constraints on 

local bureaucracies. In 1994 China reformed its tax revenue system, giving the national 

government authority to penalize tax evasion. Centralization of tax reform also meant 

that local governments lost their freedom to collect and use local tax revenues. Since1994 
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local government budgetary deficits have risen dramatically as legitimate revenue 

sources have declined (Oi 1999, 14). Funding central government policy objectives, such 

as mandatory elementary education and healthcare, on a local level has also become a 

source of fiscal crisis. Facing constant fiscal shortages, local governments have 

increasingly been forced  to seek extra-budetary revenue to recoup costs. In fact, extra-

budgetary revenue accounts for more than 60 percent of local government expenditures 

(27). The largest source of extra-budgetary revenue is the sale or lease of rural land to 

developers (Oi 1999, 28). Local governments must ignore or placate central policies that 

conflict with their own interests, including policies that restrict their authority to sell off 

farmers' land to developers. 

The dual-track system of separate regimes for rural and urban land enables city 

governments in China to benefit from converting rural land to urban use. Land is 

acquired cheaply and made available to developers and consumers at prices set according 

to policy priorities. Some townships offer new urban land at considerably deflated costs 

to developers, encouraging industrial and consumer-led growth.  

The tenure insecurity over agricultural land under the Household Responsibility 

System is exacerbated by the risk of land expropriation for urban expansion and 

infrastructure development. Rapid economic development combined with high 

population density has created enormous demand for conversion of rural land to urban. A 

2004 amendment to the Chinese constitution stipulated that private property may be 

expropriated for 'public use' and that 'just compensation' must be provided. However, in 

practice, local governments have the authority to determine how 'public use' is defined, 

while at the same time they have strong incentives to convert rural land to urban because 

of the high profit margin once the designation is changed (Mullan et al. 2011, 127-133).

51



Externalities of Uneven Development 

Strict separation of urban and rural land development policies is the primary 

cause for the increase in rural-urban income disparities, which constitutes one of the most 

contentious issues facing China today. Frequent land grabs by local governments, 

particularly those on the urban fringe, reduce security in land tenure and are a 

disincentive for locals to invest in their own livelihood or increase production. Without a 

guarantee that  farmers' most valuable asset, their land, is protected by national property 

rights and local government administration, little growth has been generated from with 

rural regions. Low value of rural land and the potential for huge profits by development 

perpetuates the uneven relationship between rural and urban growth. Although rural 

poverty has been drastically reduced, improvements in peasant standard of living pale in 

comparison to the massive growth of urban sector income levels. It is now estimated that 

income generated in cities is at least three times that of rural areas. While both sectors are 

growing, cities are growing at a pace that threatens to undermine agricultural production 

and rural land security, which may further disrupt output (Liu 2010, 2-5). 

Due to policies on both national and local government levels that favor 

urbanization to rural development, expansion of urban areas is almost always at the cost 

of rural livelihood. Rather than promoting more efficient city design or re-developing 

dilapidated areas of cities, developers tend to favor expanding into cheap rural land in 

order to maximize gains on investments. Thus, uneven development policies, which are 

the result of two primary factors –  ambiguous property rights at the rural-urban 

intersection and potential for material gains of urban expansion into rural areas – result in 

investment and growth of urban areas that are outpacing rural growth and exacerbating 

wealth disparities. 
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Growing income disparity between rural and urban regions is perhaps the most 

salient issue facing development in modern China, and it threatens the social stability 

with unrest. Other key externalities of China's developmental model include the 

substantial environmental impact of unsustainable and wasteful industrial practices. 

Environmental degradation caused by poor industrial practices and unnecessary 

urbanization is facilitated by a poorly understood and enforced property rights regime 

that reduces impediments to unsustainable growth. It is likely that persistent 

environmental costs associated with development will undermine growth in the long run. 

For example, droughts are now more frequent and longer in duration than in any other era 

in China's history. Proliferation of infrastructural projects, including dams, canals, and 

ineffective sewage systems contributes to waste of water resources, already spread thin 

among China's huge population. Inefficient farming practices for irrigation also 

exacerbate water loss. Without a reliable supply of potable or at least usable water 

development will likely slow amid the high costs of building efficient infrastructure that 

can address the problem of resource depletion. China is also already plagued with severe 

air quality problems as pollution from factories and automobiles grows unchecked. 

Conclusions

The Chinese property rights regime is in the midst of considerable reform and 

change. The evolution of Chinese land rights from a socialist system of free allocation by 

the state to the introduction and eventual reliance on market-driven growth is obvious 

from the series of land administration laws that reflect this change. Many of the 

ambiguities in the law that contribute to harmful discrepancies between de jure and de 
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facto property laws have been addressed by the central state. Despite the national 

government's best efforts at ameliorating negative growth patterns and limiting the 

authority of local governments to engage in illegal land sales, property disputes arising 

from illegal development and corrupt land practices continue to grow. De-centralization 

of authority over land administration and dependency on land transfers for local 

government revenue exacerbate the chasm between legal mechanisms for growth and 

harmful illegal development. The dual-track system, an outgrowth of uneven property 

rights and development policies, obscures the line between legal practices and gray-

market development, particularly on the urban fringe. 

The Chinese mode of development, which includes flagrant disregard for national 

laws, demonstrates an overwhelming pattern. In underdeveloped areas of high-value 

land, including exurban areas, the likelihood of illegal development increases 

dramatically. Law and property rights in these potentially high-value areas are 

increasingly likely to be ignored because of local governments' and investors' economic 

interests. Anywhere developers see the chance to gain profit quickly, regardless of human 

or environmental impacts, the likelihood of engaging in illegal development increases. 

Conversely, low-value land may be more protected from harmful development, not by 

legal securities, but by its location and obscurity from developers. In other words, the 

higher the margin for potential profit the greater the chance that legal protections will be 

trampled or manipulated. 
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Chapter III

Case Study of Fujian Province

This chapter uses empirical, historical and current data relating to the 

development policies of Fujian Province in order to determine how land administration 

laws have been implemented in a real-world case. Utilization of Fujian Province as a case 

study will demonstrate the factors influencing development within the province and then 

apply those lessons to regions across China to understand the nature of Chinese 

development. The final section will include an assessment of particular development 

projects in Fujian Province in order to provide contextual examples of property law 

enforcement. 

Introduction to Fujian

Situated on China's Southeastern coastline, Fujian province includes both unique 

and generalizable features compared to the rest of China. Fujian contains extensive 

mountain ranges and rough terrain, which is, why it is traditionally described as “eight 

parts mountain, one part water, one part farmland.”1 Owing to the mountainous landscape 
1 八山一水一分田  Ba shan yi shui yi fen tian
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and to the lack of rail and underdeveloped networks of paved roads before the 1950s, 

Fujian was the among most secluded provinces of the PRC in eastern China. Mountain 

ranges and relatively sparse arable land combined with the difficulty of traveling across 

land from the rest of mainland China to Fujian have contributed to that province's 

outward, maritime focus. Fujian's location on the coast and its proximity to Taiwan and 

Japan have ensured that Fujian is one of the most ethnically and linguistically diverse 

regions of East China. Fuzhou and Xiamen, the two main prefecture-level ports in Fujian 

province, have an ancient tradition of sea trade with regional neighbors and beyond. The 

first tangible record of Westerners in Fujian dates back to Marco Polo in 1285, though 

trade relations between the West and Fujian have been sustained for more than 2000 

years (Chen 2006, 8). In 1842, Fuzhou and Xiamen became two of China's five treaty 

ports with the signing of the treaty of Nanjing. However, Fujian's modern day reputation 

as a province at the forefront of China's economic reforms is a recent conception. During 

the Maoist period, Fujian played a peripheral role in the nation's development due in 

large part to its geography and intimate connection to the outside world. In addition to 

natural factors, isolationist policies, trade bans with Western nations, and neglect from 

the central government saw the stagnation and decline of Fujian's maritime economy. The 

Japanese occupation of China's coastal regions during World War II and their subsequent 

retreat in 1945 left widespread destruction in their wake. Fujian province was severely 

affected by the Japanese occupation as well as the civil war raging between the 

communists and the nationalists. Fujian's ties with the defeated Guomindang meant that 

the province was isolated from the rest of China's struggling economy, and in 1949 

Fujian was one of the least developed coastal provinces (Yueng and Chu 2000, 85).  After 

the retreat of Chiang Kai-shek and the Guomindang to Taiwan, Fujian province became a 
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buffer between the communist-controlled mainland and western-aligned Taiwan.  As a 

result, Fujian remained underdeveloped and impoverished until the opening-up reforms 

of the 1980s and the introduction of foreign investment to the region, having received 

only 1.5% of China's total investment spending between 1949 and 1978 (Lyons 1998, 

36). The sparse industrial development that did come to Fujian was located away from 

coastal areas. Despite their traditional prosperity, the front line port cities of Xiamen and 

Quanzhou were starved of industrial investment. In 1978, the richest and most 

industrialized city in Fujian was Sanming, an inland state-designated industrial center 

with the province's only integrated  iron and steel complex. The province's capital, 

Fuzhou, remained a highly underdeveloped and backwards city, lacking basic 

infrastructure like street lamps. To a considerable extent, over these three decades, Fujian 

was an unbalanced economy with a starved coastal region and a force-fed interior (Yueng 

and Chu 2000, 310).

Fujian has undergone a radical economic transformation since the initiation of 

economic reforms in 1979 that relaxed restrictions on foreign investment and 

development. The major milestones of development in Fujian include the designation of 

Xiamen as a Special Economic Zone (SEZ) in 1980, the naming of Fuzhou as one of the 

14 open coastal cities in 1984, and the opening of the first Taiwanese investment zone in 

Xiamen in 1989. (Yueng and Chu 2000, 119). The opening-up reforms allowed Fujian to 

take advantage of its coastal position to increase exports, as well as bring in necessary 

foreign investment and trade agreements that primarily targeted overseas Chinese 

businesses. Changes in China's Taiwan policy from military standoff to economic 

integration and political conciliation allowed Fujian once again to take a key pioneer role 

as the main hub of China-Taiwan economic relations. The province is now one of China's 
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primary economic engines, with impressive industrial and trade capacity. Located 

between China's most economically developed areas, with the Yangtze River Delta to the 

north and the Pearl River Delta to the south, Fujian has one of China's highest economic 

growth rates.  In 2009, the GDP per capita was $4,890, ranking tenth among provinces in 

China. An average annual growth rate of more than 13% of GDP is the eleventh highest 

in China (Jian 2009, 12). Fujian province has received significant investment from 

overseas Chinese, Taiwanese, and foreign enterprises. The province's traditional strengths 

in foreign trade and investment, combined with its coastal region perfect for large-scale 

shipping, allowed for massive development efforts financed in part by foreign investors. 

By 2001, Fujian had approved 29,414 foreign joint ventures and, over nearly a decade, 

acquired investment contracts equaling nearly $11 billion. In 2010 alone Fujian received 

$5.8 billion in foreign direct investment (FDI) making it the fourth most invested in 

province in China, with 41.9 % of utilized FDI coming from Hong Kong (Jian 2009, 22). 

In 1981 the central government established the city of Xiamen as a Special 

Economic Zone, taking advantage of Fujian's isolated economy and geography in order 

to experiment with economic liberalization and marketization without risking fiscal 

damage to the rest of the mainland. Decentralization of economic planning authority over 

Fujian and the Xiamen SEZ allowed for increasing levels of fiscal autonomy of 

provincial and local governments over land administration. Reliance on provincial and 

national funding diminished as local governments began to establish their own revenue 

sources through regulation of foreign investment and taxation of land development. 

Increased autonomy at local levels allowed unprecedented growth in industry and foreign 

trade while bolstering local economies and town-village enterprises (TVE's). Autonomy 

from the central government also allowed for significant land reforms in Fujian, which 
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created local bureaucracies capable of managing the increasing need for industrial space 

and demands for FDI. Authority of Xiamen to plan, administer, enforce, and regulate land 

development is unique to Special Economic Zones, but local municipalities' autonomy 

from provincial governments is also increasing. Local governments may seek 'extra-

budgetary funding' to finance infrastructure improvements, which include a range of 

land-use and transaction fees. Reports of excessive fees and corrupt practices, however, 

have mandated the need for more oversight over local governments' land dealings. Vague 

limits on spheres of authority among Fujian's various government levels has created a 

complex dynamic for development, which is legally regulated by county and provincial 

offices but actually managed by municipal governments. The tensions among various 

levels of governments in handling land administration is not unique to Fujian and is a 

common aspect of China's unitary system. However, the intra-provincial relationship in 

Fujian is further complicated by the presence of the semi-autonomous Xiamen SEZ, 

Fuzhou's open coastal city status, and strong foreign demands for land-use liberalization.

Interaction between Property Rights and Local Institutions in 
Fujian 

Decentralization of fiscal authority from national level institutions to local 

bureaucracies has dramatically altered the landscape of economic development across 

regions in China. Variation between provinces in economic policy objectives and 

property rights arrangements are largely the result of discrepancies between nationally 

promulgated land administration laws and local institutions' abilities to implement those 

mandates.  The gradual marketization of land access to foreign investors and Chinese 
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developers alike, achieved through sweeping reforms of property rights, enabled greater 

flexibility at local levels of government to pursue daring and ambitious development 

projects.  The demands of free market forces that grew in the wake of economic 

decentralization put local governments in control, allowing local officials to manipulate 

central government policies to suit their own interests. The economic liberalization 

created by the Xiamen SEZ fostered the growth of GDP and industrial output of Fujian's 

coastal counties, which quickly outperformed their inland counterparts (Chen 2004, 129). 

Despite the negative social and economic effects associated with preferential 

treatment and special development policies enacted in Fujian, uneven development 

within the region may have created the opportunity structure that facilitated the rapid 

growth of its economy. The rugged, mountainous landscape of Fujian in many ways 

contributed to that region's unique evolution of property rights that would become a 

template for the rest of China. Close historical ties with the outside world through trade 

and relative isolation from the Communist-dominated areas in the north of China meant 

that Fujian was relatively spared from the severe ideological hatred of capitalism during 

the Mao era. Individual, household, and  purely private enterprises were particularly 

resilient in Fujian, even during the turmoil of the Cultural Revolution, and enjoyed 

economic freedoms that would have been impossible in other areas of China. In southern 

Fujian, specifically in Jinjiang county, property rights arrangements that originated from 

household handicraft industry in the pre-reform period transformed over two decades into 

modern private enterprises and multinational joint ventures (Chen 2004, 130). Contrasted 

with transformations in the Yangtze Delta and other regions with close ties to Beijing, 

where the national state steered economic institutional shifts, Fujian's development 

appears to be rooted in local institutions from which bureaucratic structures emerged. The 
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lasting effect of state-initiated economic decentralization has, ironically, been to 

undermine the central state's direct command while at the same time legitimizing 

grassroots economic authority structured on local connections called guanxi, or networks 

of interpersonal connections based on familiarity and reciprocity (Chen 2004, 66). 

The shift in economic power from higher levels of government to local 

institutions is reflected in the sharp decline of state-owned enterprises' share of industrial 

output since the 1970s. In 1970 that share stood at 38 % of Fujian's total economic 

output, but by 2000 it had fallen to only 2% (Chen 2004, 139). Village and joint-

household enterprises, as well as foreign businesses, have all but replaced state 

companies in Fujian. Economic data from the region show that rural enterprises are 

overwhelmingly under the administration of village governments, with little contribution 

from county-run enterprises. This would indicate that a system of local, household-level 

development enterprises is the primary engine of growth outside of projects funded by 

higher levels of government and FDI (Chen 2004, 140). The astounding prosperity, 

measured through number of existing firms and share of Fujian's GDP, of enterprises in 

Fujian can be traced back to the later period of the Cultural Revolution when demand for 

basic household commodities among urban residents caused joint-household factories in 

southern Fujian to resume production. However, what is truly interesting is that 

ownership of Fujian's rural enterprises was collective in name but actually private in 

nature. Working within the confines of the socialist property rights regime, most of the 

enterprises either obtained a false collective registration for partnership business or 

operated as cooperatives, jointly managed by the collective and peasants, but owned 

privately. At the time, private business was severely prohibited; therefore local 

entrepreneurs had no choice but to operate under the umbrella of the collective (i.e., 
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township or village government). Many factories and shops were independently or jointly 

run by different households that obtained business licenses from local governments by 

attaching their business to collectives, thus remaining protected by the “inviolable” rights 

of the collectives to utilize land. Despite occasional crackdowns on these privately owned 

businesses, the private sector in Fujian remained strong (Yeung and Chu 2000, 270). In 

practice, the collectives, which are comprised of township and village governments, offer 

significant benefits to local enterprises, which in turn provide consistent revenue to 

localities. Uniformity across procedural responsibilities of enterprises to collectives 

meant that enterprises can “double-up” on licensing, bank documents, and other 

obligations by sharing documentation. Since a single collective license may be shared by 

ten or more factories, all the official documents like bank accounts, records, and stamps 

were also shared. In return for protecting multiple enterprises under a single cooperative, 

collective governments enjoyed a steady remittance fee equal to 3% of yearly gross 

income (Chen 2004, 175). In this way, the black market relationship between private 

enterprises and local governments facilitated a positive economic environment for fast 

development at the cost of rule of law. 

The symbiotic relationship experienced between local governments and village 

enterprises in Fujian during the reform era has provided a model that has been adopted 

across China. Taking advantage of local interpersonal networks called guanxi, many 

regions have developed stable, albeit illegal, economic relationships between enterprises 

and local officials. Contrary to the appearance of predatory financial behavior of local 

governments, depicted as exploiting profitable enterprises, the relationship is more aptly 

understood as mutual dependence. Manipulation of property rights is a common tactic 

among local institutions, a trend that is so pervasive around China that it is, in practice, 
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the rule rather than the exception. This generalizable tendency of preferential land access 

for developers in return for economic kick-backs to local cadres now characterizes 

Chinese economic development. Although Fujian province developed a unique system of 

land use early in its developmental history compared with other regions in China, this 

region exemplifies the organic process of property rights evolution through local 

networks, which contrasts with regions of strict command economy and land use. Fujian's 

land use history differing from other regions in the strong presence of a local 

entrepreneurial class and private sector is characteristic of its pioneer position of 

demonstrating the advantages of a dual-track system, and it led the way for the dramatic 

changes in land administration across China. Despite the divergent paths of property 

rights development across China, Fujian's model of laissez-faire economics coupled with 

the imposition of the dual-track system from above, is now the template of property 

rights and land use throughout China. Now, local institutions across China enjoy the same 

autonomy, leeway, and gray market relationship with local industries that Fujian does (Oi 

and Walder 1999, 105).

Local Institutions in Fujian Province

Fujian province, like other regions in China, is divided into increasingly local 

administrative levels with 9 prefecture-level divisions, 85 county divisions and 1111 

township-level divisions. However, within each division there is further categorization 

between various governments according to land area and population statistics. For 

example, the term township encompasses a larger rural area than town but may have a 

smaller population. Township level is also the smallest political division within the 
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Chinese Communist Party structure. The complex arrangement of multiple layers of 

provincial, county, and municipal governments combined with the Communist Party 

structure, designed to mirror governmental-level arrangements, creates institutional 

ambiguities regarding territorial jurisdiction as well as administrative discretion and 

limits. The multi-tiered organization, which combines elements of unitary and federal 

systems, limits the capacity for oversight of provincial bureaucracies and encourages 

disregard for the rule of law in Chinese land development. In instances of legal, 

territorial, or political disputes between layers of government, authority officially lies 

with the higher-level institution. However, relative autonomy of local officials from 

provincial governments limit the utility of normal bottom-up channels in spreading 

information and confining local governmental authority. Frequently, provincial or county 

institutions are unaware of what is really happening in localities, and, when they are 

made aware of instances of abuse of power by local officials, they are unable or 

unwilling to risk their political careers in a potentially embarrassing confrontation. 

Extensive permeation of Communist party officials in all levels of government is another 

factor that obscures the true power-sharing arrangement between governments (Hsing 

2010, 118). 

Each province, city, town, prefecture, and county in China is overseen by a 

parallel group of local leaders and CCP officials. Village and towns may have elected 

officials but they are usually nominated by the CCP and have little true authority. Local 

governments are designed to be controlled by their directly superior government, be it 

county or provincial, but in reality they are more often controlled by local party officials 

and retain considerable autonomy in earning revenues and providing services. 

Responsible for raising their own revenue independent of central governments, local 
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governments fixate on remaining fiscally solvent through collecting taxes, taking bribes, 

and running state-owned companies to earn revenues. In order to maintain a consistent 

stream of income, local governments are often forced to disregard protections on property 

tenure and seek “extra-budgetary” revenue through illegal channels. Municipal 

governments, which technically own all land in China, largely depend on sales of long-

term property leases to fill their operating budgets. In many cases, private real estate 

companies collude with officials to clear and develop the land as quickly as possible. By 

some estimates local governments receive half their funding from real estate transactions. 

Typically they acquire land through either reallocations, zoning, eminent domain, or land 

seizures, then install minimal infrastructure and sell the land to developers (Chen 2004, 

88). 

The system, with clear developmental benefits, emphasizes speed and efficiency 

over the interests of local population and environmental concerns while encouraging 

corruption and short-term thinking. Officials often only serve five-year terms and thus 

are outside of any institutional learning that might take place overtime. Officials who 

renew terms of service over many years or decades establish themselves in government 

through guanxi connections and are usually immune to efforts to check their power. The 

considerable authority of local officials over land use through control of property rights 

means there is an incentive for them to make as much money as possible before their 

career or term is over (Zhong 2003, 82). Although development in Fujian, and indeed 

across all of China, has been significant, inefficiencies built into the power-sharing 

structure of institutions that control land administration have created the demand for 

administrative oversight of property rights protections outside of the courts. The Chinese 

legal system remains underdeveloped and ineffective. There is very little horizontal 
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accountability between courts and local governments, so legal recourse from the court 

system is unlikely to be successful in checking illegal development practices of local 

officials. Not only is institutional accountability for damaging or harmful development 

practices necessary but so too are further protections on individual land tenure. 

In order to address growing concerns over corrupt, greedy. or power-hungry 

officials, Fujian provincial and municipal governments in conjunction with the Xiamen 

SEZ authorities have created nearly 40 institutions and regulatory documents related to 

resource allocation, asset transaction, and industrial production to ensure fair rules of the 

game and fiscal oversight of municipal governments. Xiamen City issued China’s first 

local regulation on the supervision of market-oriented allocation of public resources and 

actively constructed the “double-layer supervision” mode for land development. 

According to the model, the first layer of supervision is conducted by the municipal 

financial bureau to collect financial records of the local government's land transactions 

and revenue and transmit them to the general office of the municipal government for 

inspection and verification. In the second layer, the municipal commission for discipline 

inspection and supervision bureau utilize their authority to supervise governance “so as to 

urge related competent departments to deepen reform, rectify problems and establish 

regulation of institutions” (Fujian Provincial Commission 2011).

Implementation of the Town and Country Planning Act

 A combination of foreign direct investment spending and town-level 

development has catapulted Fujian province from a backwards fishing coast to one of 

China's most prosperous and developed regions. As indicated before, Fujian province has 
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been able to sustain substantial growth in GDP per capita and overall economic 

development. This growth pattern has, in many ways, been enabled through utilizing and 

manipulating land-use laws, including property rights, in order to hasten the speed of 

development. However, despite the myriad of positive benefits development has for the 

Fujianese people, including China's sixth highest GDP per capita on average, there are 

substantial social, financial, and political costs of uneven development policies that favor 

coastal areas at the expense of inland development. A growing wealth disparity between 

the industrialized urban areas and the rural inland regions has now become the primary 

indicator of ineffective development policies (Chen 2006, 108). Urban-rural disparity is a 

common aspect of developing countries' growth, and this problem persists across nearly 

all regions of China.                                                                                             U

Urban-rural disparities have increased in the last decade as urban areas enjoy the 

fast growth of a 13 percent of GDP on average, while rural areas have stagnated. 

Mountainous terrain, isolated villages, and lack of basic infrastructure have all kept the 

inland rural areas from development, and the western two-thirds of the province remains 

agricultural. The social, economic, and political costs of uneven development policies 

have created the demand to move away from the dual-track system to a more integrated 

land-use system. The dual-track system, which uses two distinct modes of land 

conveyance, that of free government allocation and that of the real estate market, suffers 

from severe institutional problems of lack of accountability and poor implementation of 

policy objectives. The urban-rural development disparities, in part, reflect the negative 

aspects of the outdated dual-track system. In order to rectify the negative consequences 

of the dual-track system, provincial and local governments in Fujian have turned to a new 

system of land conveyance (Lyons 1998, 110). 
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The 2008 Town and Country Planning Act, created at the national level in 

response to the weaknesses of the dual-track system, strives to integrate urban and rural 

development laws into a single system in order to ameliorate the consequences of uneven 

development. The Act encourages the integration of urban-rural administration such that 

towns and small cities can more efficiently utilize existing infrastructure, resources, and 

assets without needing to development new areas. The Town and Country Planning Act 

provides administrative mechanisms that can more clearly define the previously 

ambiguous boundaries of the urban fringe through population statistics in order to reduce 

needless urban sprawl and protect the rights of rural residents outside of the town. 

Integration of urban and rural planning into a single comprehensive system is thought to 

provide a more efficient, balanced, and Pareto-improving mode of development of both 

urban and rural regions. This new Town and Country Act is a recognition of the 

inefficiencies inherent in the dual-track system and an attempt to update property laws to 

fit the new reality of Chinese development. The act calls for the integration of urban and 

rural policies, in order to simplify and streamline the land administration system while 

making it more accountable to local institutions. The new act likewise requires the 

supervision of and restricts local government power over arbitrary acts of land 

expropriation. It also tries to create a system of accountability over development by 

requiring governments to regularly hand over data on recent development to the 

provincial government. Simultaneously, it strengthens the enforcement power of local 

governments to rectify illegal development, including giving them compulsory 

demolition powers. Therefore, the Town and Country Planning Act contains both 

institutional checks on power over property in order to limit the discretionary authority of 

local governments through annual reporting requirements, better defining jurisdiction and 
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territory of governments, and requiring governments to incorporate existing development 

into new projects to reduce needless urban growth. At the same time as limiting local 

government power, the Town and Country Act increases the authority of local 

governments over new development and requires them to limit and rectify instances of 

illegal development through demolition and land reallocation to new developers (Liu and 

Peng 2008, 7). 

Although empirical data on the implementation of the 2008 act is still sparse, 

policy analysts indicate that the Town and Country Planning Act has had beneficial 

effects on the course of development in Fujian (Liu and Peng 2008, 14). Urban-rural 

development disparities have not been sufficiently addressed and remain a significant 

dilemma for Chinese developers. The wealth disparity is likewise quite high, but rural 

areas saw a jump in their per capita income in the following two years (16). The most 

promising aspect of the Town and Country Planning Act is its ability to enforce 

accountability of local institutions over land administration and use. While local 

governments remain semi-autonomous, with little real oversight from higher 

governments, the law at least recognizes the problems of the outdated Chinese property 

law regime and tries to address them in a systematic way. Although implementation of 

the Act has been sporadic, due in part to the substantial changes in bureaucracies required 

to fully realize its provisions, the positive benefits of a more rigorous and efficient land 

use system have begun to be realized through increasing GDP per capita and reducing 

conversion of arable land to industrial uses (Liu and Peng 2008, 22). 
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Examples of Real Development Projects in Fujian

The ambiguous nature of Chinese property rights, the overlapping local 

institutions that maintain administrative authority over land governance, and the complex 

interplay of competing interests during economic development have created a land-use 

system that has led to some irrational development patterns. Despite stringent protections 

on land tenure guaranteed in the 2007 Property Rights Law, instances of land grabs and 

legally questionable development on the urban fringe continue to undermine the 

legitimacy of local governments in the eyes of the Chinese people. The outrage is easily 

visible in the substantial rise in “mass incidents” from 10,000 in 1994 to more than 

180,000 in 2010 (Hess 2010, 89). Indeed, infringements on land tenure security of 

millions of Chinese peasants, combined with a severe urban-rural wealth disparity, has 

recurrently appeared as a normal feature of the contemporary Chinese development 

landscape. The swift conversion of agricultural land to urban or industrial uses threatens 

to undermine China's ability to maintain food production while also disenfranchising the 

poorest of rural peasants. In 2010, the law enforcement division of the Ministry of Land 

Resources handled a record total of 53,000 cases of illegal land use across the country, 

which gives an indication of the scale of the land grabs. The cases involved 27,866 

hectares of land, and about 10,933 hectares of the total land being illegally used was 

arable (Jianqing 2010).                                                                                                      

Real-world instances of development in Fujian illustrate the role of ambiguous 

property rights and local institutions underlying the processes of development in China. 

The massive demand for new land for development, coupled with the opportunity for 

local governments and officials to make easy money by allowing developers access to 
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tenured land are two primary factors that explain the growing trend of illegal 

development. Protections on property security are frequently disregarded as local 

governments look for fresh sources of land to be developed. 

In one such case, the growing demand of Fujianese Chinese working abroad for 

high-end vacation retreats, as well as the interests of wealthy Taiwanese and Western 

developers, prompted a real-estate development firm called Century Golden Resource 

Group to convert protected land to a spa and golf course. Century Golden Resources 

Group bought a 371-hectare swathe of forest, grazing fields and crops managed by the 

Fujian Province town of Zimao for less than 52 yuan ($7.90) per square meter (Wang 

2011, 2). Within two years of that 2008 purchase, the land’s value had skyrocketed and is 

now the focus of an intense dispute involving Century Golden, Zimao township 

government, who licensed the project, and the central government. The Century Golden 

development is one of several land-conversion projects listed in a summer 2010 Ministry 

of Land Resources report criticizing Fujian government officials for approving 

commercial real-estate developments while violating central government regulations (4). 

Local governments, such as Xiamen municipality (which oversees Zimao township), 

must obtain permission from the land administration departments of provincial 

governments to convert arable land for development projects on plots under about 40 

hectares. According to Chinese law, plots of land containing protected resources, such as 

forests and arable land over 40 hectares cannot be sold to developers. Other plots of land 

exceeding 40 hectares that do not meet the criteria for legal protection such as wilderness 

or unused land may be developed (Wang 2011, 6). However, this plot size limit is 

frequently violated through multiple licensing and other illegal channels, leading to the 

so-called “land hoarding” typical across China. The situation of economic development 
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at the expense of land security is extremely contentious as often, from a local perspective, 

land hoarding benefits a community’s economy. Century Golden in Fujian and similar 

commercial real-estate developers nationwide are considered strong pillars for local 

economies. Development projects are often introduced to local officials with the 

arguments that they will attract outside investment, a vital source of revenue for Fujian, 

and by labeling arable land conversion projects “land consolidations,” local governments 

sign development contracts without reservation. However, from the central government’s 

perspective, local governments' support is illicit if the land allocated for developers was 

originally obtained through expropriation or other illegal channels. For example, Zimao 

officials underreported  to provincial agencies the amount of land obtained on behalf of 

developers so as to not exceed the official land conversion limit (Wang 2011, 6). Local 

government officials can partition one, large swathe of land and sell individual tracts 

piecemeal to a single developer, often privately or through rigged public auctions. Local 

governments justify the process as a means of bypassing policy norms for the sake of 

economic development. Sales have continued at the Century Golden resort despite the 

cease-and-desist order issued by the central government  in August 2010 (6). Meanwhile, 

the urbanization process pushes land values and real-estate prices higher, drawing 

competing interests, including central and local government officials, developers, and 

farmers. 

In a similar scenario to that of the illegal Century Golden resort development, 

Quanzhou Yuanhang Real Estate Development Company acquired more than 100 

hectares in Jinjiang City in southeast Fujian Province from another property developer to 

build a sprawling 18-hole golf course on what used to be low-income residential land. In 

April 2009, Quanzhou Yuanhang Company signed an agreement with several of the 

72



residents in Jinjiang City to rent 143 hectares of arable fields for 50 years to develop an 

ecological zone. However, the developer built a golf course on the site instead and 

refused to halt construction even after receiving a notice from the land authority to cancel 

the project. Construction was ordered to cease in January 2011 and all licenses and 

permits have been revoked; however, it is still unclear whether the land will be returned 

to the owners (Wang 2011, 74). 

In another instance of illegal development, a massive apartment block built on the 

coastal island of Xionglong with over three hundred units was condemned to demolition 

only two months after construction. Xionglong is but one of hundreds of small islands 

that dot the Fujian coastline, and one of the few islands to be connected to the mainland 

by a bridge. As a still highly underdeveloped island, Xionglong's economy relies mainly 

on farm fishing and other aquatic resources but has experienced considerable growth 

along with the rest of Fujian in the last decade. The island, under the supervision of the 

Fuzhou city government, is undergoing a massive transformation as Taiwanese and 

Fujianese developers seek out sources of cheap, accessible, and desirable land. The 

apartments were built mainly to house the influx of construction workers who installed 

basic infrastructure on the island, and they were built without the proper documentation 

or permission from the Fuzhou government (Zhang 2011, 3). However, under intense 

pressure coming from provincial and central governments to curb illegal development , 

the mayor of Fuzhou Yi-man Yang ordered the demolition of the apartment complex (4). 

This instance of illegal development is exemplary of the tension between nationally 

promulgated laws restricting haphazard development and the economic interests of the 

local population. In such a case, the apartments provided tangible benefits to locals 

through access to affordable housing, which boosts the production capacity of local 
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industries. It is likely that, had the government not pressured Yi-man Yang into ordering 

the demolition of the buildings, the apartment block would have been ignored or written 

off as beneficial to Xianglongdao residents. In situations such as these, it is difficult to 

determine the overall effect of illegal development on property right tenure in China. On 

one hand, such developments openly defy national laws on land administration by 

refusing to adhere to the proper procedure for development licensing, but, at the same 

time, some development projects have generally beneficial effects on the local economy 

and population, which is a well-known national goal of Chinese development and growth 

(Hsing 2010, 88) . 

Not all development can be said to provide direct tangible benefits to the local 

population, though, as exemplified by the explosion of illegal mining taking place in the 

secluded mountains of western Fujian province. In many illegal development scenarios, 

rural farmers' property rights are trampled for the sake of development. While 

development is a necessary process for economic growth and prosperity, in the case of 

rare earth mining, local residents and provincial governments are on the same side 

opposing illegal and harmful mining operations that benefit few outside the mining 

company. China has limited the exploitation of rare earth metals, so the supply has 

dwindled while demand increases have caused prices to surge. The minerals, widely used 

in the manufacturing of high-tech products, have an extremely high profit margin, 

especially when extracted through cheap and harmful processes. Currently, China 

supplies more than 90 percent of the world's rare earth metals. However, China's rare 

earth metal reserves only account for about one-third of the world's total (Washburn 

2011, 16).                                                                                  

      The mayor of Xianghu, a rural village tucked away in the southeastern mountains 
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of Fujian Province, described the illegal rare earth mining as “rampant” as all efforts to 

curb the harmful practice have been unsuccessful (Washburn 2011, 15). The mining 

practice, which involves leveling all trees in the vicinity and using ammonium sulfate to 

extract the minerals, has been degrading the environmental stability of the area to the 

point that arable land is so contaminated with waste products that it becomes unusable. In 

a village that already suffers from malnutrition and a relatively high infant mortality rate 

of 23 in every 1000 births, any environmental impact on their land can be disastrous 

(Washburn 2011, 17). In order to fight back against the mining, Xianghu residents and 

local government law enforcement have organized a series of “crackdowns” to catch and 

penalize the miners. However, before the arrests were made, nearly all of the miners 

evacuated; they later returned when law enforcement left the area. It is not clear how the 

miners were aware of the impending crackdown but it is likely that they were tipped off 

by bought local officials or law enforcement. Thus far, local inspection teams have 

identified 12 illegal mines, issued 28 production-halting notices, demolished 23 

temporary housing units built for the miners and damaged 31 generators and 64 waste 

settling ponds since January 2011 (Washburn 2011, 22). Also, because China has yet to 

formulate regulations specifically targeting illegal rare earth metal mining, local law 

enforcement can only punish miners based on regulations regarding damage to forests 

and other national resources, charges that typically bring only mild administrative 

punishments. Under regulations passed by the region's forestry authorities, miners must 

pay a fine of 10 yuan (less than two dollars) for every square meter of forest that they 

damage, providing almost no deterrence to illegal land conversion (Washburn 2011, 24). 
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Conclusion 

The case study of Fujian Province demonstrates the nature of Chinese property 

laws and some problems with their implementation as well as the various types of 

development policies that characterize Chinese economic growth. Examination of the 

current state of property rights in Fujian illustrates the organic creation and growth of 

development strategies that capitalize on ambiguous property rights. Due to geographic 

and political isolation from the rest of China, Fujian has in the past been a testing ground 

for new models of development, namely Special Economic Zones, and the dual-track 

model of land conveyance. Historical ties with the outside world meant that Fujian has 

had a long tradition of mercantilism and private enterprises that remained strong 

throughout the Mao era. During the opening-up reforms of the early 1980s, Fujian's 

flourishing private and market-driven economy acted as a template from which the rest of 

the nation adopted marketized practices of development. The noticeable positive aspects 

of private ownership and market-driven development at play in Fujian were factors that 

made the central government more amenable to marketization of the Chinese economy in 

general, which resulted in the creation of the dual-track and market-driven systems.  

The three cases of questionable development projects examined here are 

exemplary of the relationship between local governments and developers and illustrate 

the various channels of both beneficial and illegal development at play in Fujian. On one 

hand, speedy development in Fujian is simply the implementation of the Chinese central 

government's primary goal of economic growth. In this sense, in providing access to land 

and resources for developers, local governments are behaving in accordance with central 

mandates of development, despite the tendency to overstep their authority and utilize 
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illegal channels to hasten development. On the other hand, the kind of development seen 

in Fujian (and throughout the rest of China) primarily emphasizes speed and size over 

equitability of developmental benefits, frequently disenfranchising the very people 

development projects were designed to help. Rampant corruption and near total disregard 

for land tenure is, paradoxically, at the same time both furthering growth and livelihood 

by providing access to land while also casting some further into poverty and undermining 

the legitimacy of governance institutions in the eyes of the people as shown in the rise of 

“mass incidences.”

The lesson learned from Fujian is that institutional ambiguities and inefficiencies 

built into local governance structures have both harmful and helpful externalities for 

development. Development at the same time raises standard of living and GDP, while 

ignoring land tenure and the security of hundreds of thousands of Chinese peasants and 

undermining the legitimacy of governance institutions across China. Serious and 

immediate action is necessary to curb the worst aspects of legal and illegal development, 

while encouraging a harmonious and maximally beneficial developmental model that 

protects property rights according to the rule of law. 
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Chapter IV

Chinese Development, Local Governance, and  
Property Rights

This study has demonstrated the role of Chinese land administration systems, 

including property rights, in development in order to understand the interplay of various 

mechanisms for economic growth in China. The key role that local institutions play in 

controlling local-level development through protecting, utilizing, and eroding land rights 

of the majority of China's 1.3 billion people is of vital importance to maintaining 

economic growth and development. Economic decentralization has enabled greater 

autonomy at the local level to implement national-level policies according to the fiscal, 

political, and social reality faced by local governance institutions. However, increases in 

autonomy from the national government, which allow local governments to manipulate 

laws to suit their particular needs, are also primary factors in the discrepancies between 

nationally promulgated property rights and the reality of land security for most Chinese 

people. Discretion over local economic decision making has, arguably, been one of the 

most important aspects of Chinese development, because it puts control over land 

administration, development policies, and political objectives under the purview of local 
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institutions with few legal oversights. 

Land rights are integral to economic growth, because they form the institutional 

and legal framework for development, while protecting the interests of the productive 

segments of the population. Incentive structures to increase production efficiency or 

control the path of development, as seen in the Household Registration System, also rely 

on systems of land-use rights to catalyze rational, gain-maximizing behavior at the 

individual level and promote entrepreneurialism.  Property rights are also useful 

indicators of  development variables such as economic freedom, the strength of rule of 

law, and legal protections of individual actors within a country, all of which are highly 

relevant to development yet difficult to measure directly. 

Several theoretical models of development and property rights are useful to 

understand the frameworks of economic growth and the intersection of law and 

development in China. Modernization theory would indicate the possible future of 

Chinese development, as it assumes that at a certain threshold of economic prosperity, a 

growing middle class of people will demand more and better protected rights. However, 

the unique path of Chinese development does not fit neatly into modernization theory as 

the liberalizing effects of development have been dampened by the central government, 

which has likely predicted the increased demand for property protections by 

promulgating land administration laws and policies that superficially address the 

problems of land tenure and the urban-rural income disparity. To a certain extent, trade 

limits, Foreign Direct Investment policies, and development by foreign firms have all 

been liberalized, allowing foreign enterprises and private land usufruct rights to co-exist 

with state-run enterprises and collective property. As demonstrated by the dual-track 

system and the coexistence of semi-private and fully public land, the Chinese path more 
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closely resembles those described by developmental state theory, which assumes that 

developing nations will take advantage of multiple potential developmental avenues by 

combining the authority of the state land policy and the huge economic prospects of 

allowing foreign capital rich firms to use land privately. The state channels and prioritizes 

select types of investment in order to promote economic growth according to the land 

policy objectives of the government. However, China's state intervention model differs 

from intervention mechanisms in other countries in significant ways. The economic 

decentralization reforms initiated under Deng Xiaoping resulted in a significant 

redistribution of economic decision-making power to local authorities who frequently 

take advantage of ambiguous property rights to increase their extra-budgetary revenue by 

encouraging private foreign investment. As a result, the developmental trajectory of 

China owes at least as much to local government initiatives as to national  decisions and 

policies. Gradual introduction of private land-use rights for investors while maintaining 

strict control over land ownership is another way that China's state has achieved similar 

economic stimulus to other developmental state nations without necessarily favoring 

certain types of businesses. 

The existing corpus of land-use laws from the ideologically useful, legally 

irrelevant 1982 Constitution to the most recent 2007 Land Administration Law provides 

the legal framework for development in China. From the land-use laws, it is easy to chart 

the evolution of property rights over time from the Mao-era collective ownership systems 

to the gradual introduction of marketable land conveyance in the dual-track system to the 

enclaves of fully private ownership first seen in Fujian and now across China. However, 

the development of the legal framework for land use is as much a statement of 

ideological intent and political motivation as a regime of  legally binding land rights. As 
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illustrated by the rampant disregard for property rights and the increasing rates and 

intensity of “mass incidents” – protests over land grabs and government corruption – the 

land administration regime is largely hortatory and biased towards favoring the interests 

of developers and other engines of economic growth rather than protecting Chinese 

citizens. Recurring themes of Chinese development, such as the divide between urban 

and rural land management systems as well as environmental and social impacts of 

“extra-legal” development are facets of the weak property rights regime in China. The 

mechanisms operating behind development efforts, such as preferential treatment of 

industrial growth over agricultural protection, land hoarding, and overdevelopment 

tendencies, as well as local government interests' in income and reputation, are all 

working together to form the current development climate in China.

The case study of Fujian province illustrates the level of enforcement of land-use 

laws and the institutional impediments to implementation of Chinese property rights in a 

real world situation. The strategies of land management in Fujian, including promoting 

illicit relationships between semi-private industries and the local governments to hasten 

growth, are an integral part of the story of development that is happening across China. 

Fujian Province's unique evolution of property rights, stemming from that area's long 

history of sea trade and mercantilism and beginning with the growth of joint-household 

enterprises in the early stages of collectivization under Mao is in large part the result of 

the relationship between developers and local institutions. The history of Fujian is closely 

related to the evolution of that region's property rights from nascent mercantilism of 

private traders, to the coexistence of private industry on state land and state-run 

enterprises, from the dual-track system of land conveyance to foreign-owned enterprises 

and investment. The growth of the private economy in Fujian in the decades following 
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the devastation of WWII and the Chinese civil war but before the opening-up reforms of 

the early 1980s is easily visible from economic data which indicates that the proportion 

of Fujian's GDP coming from state-run enterprises dropped dramatically from 38% to 2% 

in just over 30 years (Chen 2004, 139). 

The transformation of Fujian Province's property laws began from within the 

collective land regime system, as de facto private property rights and guanxi connections 

between investors and local governments allowed private enterprises that use state land to 

coexist with state-run enterprises. Despite the de jure laws that totally ban private land in 

all regions of China, private land-use rights were in effect long before the promulgation 

of the 1982 Constitution that provides legal protections on privately used land. 

The different models of property right arrangements between Fujian and 

provinces more closely related to the central government would indicate that different 

configurations of property rights in China should not be reduced to simple dualisms of 

market/plan, public/private or capitalism/socialism (Yueng and Chu 2000, 268). Fujian is 

illustrative of the economic, political, and social consequences of the shift away from 

command systems as the nexus of economic activity to semi-capitalist systems of 

economic decentralization. Unlike other regions in China that were organized into 

collectives or communes and then saw market reforms, in Fujian, the transfer of property 

rights from collectives to private land-use developers was gradual and minimal because 

many of the original owners2 retained control of land use. The process of privatization 

took a considerably lesser role in Fujian than other regions because systems of illegal 

private land use existed before and continued through the Mao-era. Thus, Fujian 

experienced a unique course of property rights evolution that put it decades ahead of 

2 Includes individuals, families, or joint-households. 
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other regions in China, and yet it also provided a model for implementation of market 

reforms for the rest of China, as evidenced by the early presence of the Xiamen Special 

Economic Zone and the dual-track system (Chen 2004, 189). 

 Economic decentralization was the first step in the process of land reform and 

resulted in changes in property rights arrangements and autonomy of local institutions. 

All the land in urban China is owned by the state and administered by local government, 

while land in rural regions is owned communally and controlled through workers 

collectives. Individual households have limited rights of land use but not ownership, thus 

forming an incomplete “bundle” of rights. Local institutions are empowered with near 

unlimited authority over land administration. Fiscal independence from the national 

government also requires that local institutions find their own sources of revenue, which 

is primarily funded through taxes and land administration fees collected from developers. 

Property rights are exploited by local officials to increase revenue, as land administration 

fees are the easiest, most reliable source of income to the government. This means that 

local institutions promote development over other concerns of governance, like 

protecting land security for farmers and protecting the environment. 

State monopoly over land ownership would imply that political interests are 

prioritized over the desires of private businesses, but, in reality, China's continued growth 

greatly depends on foreign and private investment. Therefore, the interests of developers 

to utilize free (or extremely inexpensive) state land is placed above the interests of 

Chinese farmers for land security. Ultimately, this situation is unsustainable. Attaining a 

balance of interests that adequately addresses the various desires among the government, 

developers, investors, and residents could reduce the negative costs of development, 

while still promoting beneficial development that bolsters local economies through 
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investment and opportunities for entrepreneurialism or work. 

Despite the long and arduous process of Chinese land reforms that have lasted 

decades, even today property rights remain uneven, incomplete, and vague. The lack of a 

cohesive, uniform, and clear set of property laws that is identical from region to region 

has influenced Chinese development in substantial ways. Ambiguities in laws allow local 

institutions and developers to take advantage of land rights in order to speed development 

and increase revenue. The current situation of Chinese development suggests that despite 

wide spread discontent associated with illegal or harmful development practices, property 

rights remain a tool of state control over economic growth rather than legal protections 

on land tenure as they are conceived of in the West. Meanwhile, poor development 

practices have been undermining the legitimacy of local institutions' authority over land 

and development. After two decades of land reform efforts in China, questions have been 

raised as to whether social actors perceive the established institutions to be credible, a 

situation already becoming apparent with media portrayals of thousands of protests 

across China every year (Hess 2010, 38). 

The dual-track system of land management, designed to solve land-use problems 

associated with collective ownership, has turned out to be one of the root causes of illegal 

land transactions, local government corruption, and social discontent. Since state 

expropriation is undertaken by local governments, it becomes highly questionable that 

expropriation will be handled properly without institutionalizing corruption.  In addition 

to a lack of legal protections on property right manipulation, the Chinese judicial system 

frequently lacks the capacity or will to engage with local governments over corruption. 

There is very little effective recourse from the courts when rights are violated, which 

further perpetuates the frustration many feel with local officials and developers. 

84



Ambiguities in property rights and peasants' lack of familiarity with property rights, 

because they are relatively new and quite complicated, mean the black market for land 

transfer is pervasive. Together, these two factors help explain some of the illegal land 

conversion and transactions in the black market.  

Failure to create trust in land institutions and to undertake effective institutional 

reforms might jeopardise the social acceptability or credibility of those institutions. 

Although the country has experienced vast improvements in standard of living, land 

production output, and economic opportunities for millions of Chinese people, China 

remains a politically authoritarian system with few legal oversights of government 

behavior. Considerable hurdles still must be overcome to transform China into a modern 

market economy. If China wishes to continue to achieve high growth rates, there must be 

further reform and improvements in land rights. Southern and coastal regions are 

experiencing increased prosperity due in large part to greater autonomy from central 

government. Property rights in these regions are utilized to promote development from 

Chinese and foreign investors, while northern and interior regions suffer from a highly 

controlled and repressed economy (Zhu and Prosterman 2007, 188). Poor protections on 

land security affect 800 million rural Chinese people, a major dilemma that threatens to 

exacerbate already extreme urban-rural divides. Thus establishing secure land rights is 

vital to ensure continued economic growth and social stability. In order to ensure land 

tenure for the majority of Chinese people living in rural areas, further development of 

institutional protections for land rights are necessary. 

Despite the rampant problems with Chinese land administration systems, 

incredible improvements in poverty rates, healthcare, and standard of living for millions 

of Chinese mean that development has helped many more than it has harmed. Overall, 

85



development has resulted in vast improvements for millions of people (Feng and Mason 

2005, 22). The quest for economic growth as the cornerstone of Chinese Communist 

Party legitimacy demands that development occur in an equitable manner. In other words, 

the benefits of development and foreign investment must be experienced by more than 

just state cadres and officials. They should continue to improve the livelihood for the 

majority of the Chinese population. One of the most important challenges facing China 

today is further reform of property laws to address ambiguities in rights, increase 

administrative oversight of local institutions, and improve development practices so that 

they satisfy the interests of all segments of society while protecting vulnerable resources. 
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